














sInstructor: this is an essential slide, as the objectives frame the order of content
included in this unit.
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-Legislative Grants of Power -- The legislature of the state must delegate the police
phowers to the health department and other state agencies before they can use
them.

*Broad Grants of Power -- State legislatures traditionally gave the health department
the broadest grant of authority possible. State and federal courts have upheld these
broad grants of power. This is consistent with the administrative law principle that
agebncielf need flexibility to deal with unpredictable problems such as disease
outbreaks.

«Administrative Rules -- The legislature can give the agency the power to make
administrative rules (also called administrative regulations). These have the same
legal effect as statutes passed by the legislature. Rules are intended to provide
more information about public health standards for laws that only provide general
grants of authority. For example, in many states the list of reportable diseases and
the manner of reporting is specified in an administrative rule, rather than a statute.
This gives the agency the flexibility to add diseases or change reporting standards
without new legislation and it gives the persons with a duty to report clear guidance
on their obligations.

-State Imposed Limits -- Many states give their health departments the full powers
allowed by the U.S. Constitution. Some states limit these powers. These limits may
include, for example, limiting the use of isolation for diseases such as tuberculosis,
not requiring childhood immunizations for children whose parents object, or
imposing limits on the use of quarantine during emergencies.
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sImpact of State Limits -- The health department only has the authority given it by the
legislature. If the legislature withholds power from the department, or sets
administrative limits on its exercise, the department must follow those limits. If the
department exceeds those limits, even if it acts within the U.S. Constitution and its
actions are necessary to protect the public health, it may be deemed to have acted
illegally. Such illegal acts can subject the department and personnel to damage
awards and injunctions to stop their actions.
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Penalties for failing to report:

*While reporting laws are seldom enforced, they do have penalties, which can include fines and
license revocation for medical care providers. In one of the earliest cases, Ohio v. Chandler, 8 Ohio
Dec. Reprint 322 (1882), an action was brought against a physician for failing to report a case of
smallpox.

eFailing to comply with reporting laws can also be the basis for tort liability. In Derrick v. Ontario
Community Hospital. 47 Cal.App.3d 145, 120 Cal.Rptr. 566 (1975), the hospital failed to report a
communicable disease, as required by law. Plaintiff alleged that had the disease been reported, the
health officer would have taken measures to prevent the spread of the disease and plaintiff would
not have been infected. The court agreed that hospital could be found liable if plaintiff could show
that it had a legal duty to report the disease and that reporting the disease would have led to
activities that would have reduced the probability that plaintiff would be infected.

Licensed health care providers:

eFailure to comply with applicable laws, including reporting laws and investigative demands, is
grounds for revoking the medical license of individuals and the operating license of institutions.
While this penalty is seldom used, it has been upheld by the courts. There may also be civil fines
and possible contempt of court sanctions if the agency gets a court order to force

compliance. Failing to report can also trigger tort claims if a third party is injured because the
failure to report prevents the agency from dealing with the dangerous person. The most famous
case involved a psychiatric patient - Tarasoff v. Regents of University of California, 551 P.2d 334
(Cal. 1976). Courts have also upheld claims based on failing to report communicable diseases -
Derrick v. Ontario Community Hospital. 47 Cal.App.3d 145, 120 Cal.Rptr. 566 (1975) - and child
abuse - Landeros v. Flood, 551 P.2d 389 (Cal. 1976).

Non-health care providers:
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*While legal coercion is seldom used in routine disease investigations, contempt of court fines and
imprisonment can be used to force compliance with investigations. As an example, this might
become necessary in a bioterrorism investigation.

Law enforcement involvement:

eSome public health investigations, such as investigating a STl in a young child, will require that law
enforcement also be involved. When interrogation is carried out by law enforcement officials, it will
be done under criminal law standards. This requires more protections, such as the availability of
counsel, but also allows the person to be forced to comply with the investigation. While public health
concerns will be considered by law enforcement, they may be treated as secondary to the criminal
investigation.

Negligence per se for failing to report child abuse - Landeros v. Flood, 17 Cal. 3d 399, 551 P.2d 389,
131 Cal. Rptr. 69 (Cal. 1976)

Failure to Report Communicable Disease is Negligence Per Se - Derrick v. Ontario Community
Hospital. 47 Cal.App.3d 145, 120 Cal.Rptr. 566 (1975)
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In Katz v. United States, 389 U.S. 347, the Court made clear that although the
Constitution affords protection against certain kinds of government intrusions into
personal and private matters, *fn1 there is no "general constitutional 'right to
privacy.'... the protection of a person's general right to privacy - his right to be let
alone by other people - is, like the protection of his property and of his very life, left
largely to the law of the individual States." Id., at 350-351 (footnote omitted).

*The common law (traditional English law that is the basis for U.S. law) privileges to
not testify or otherwise be compelled to reveal confidences were limited to the
attorney-client, priest-parishioner, and husband-wife relationship.
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Whalen v. Roe, 429 US 589 (1977)

Discussion point - while the state's legal authority to require reporting was clear,
there was always some resistance from physicians who did not want to report
diseases. This resistance was based less on asserting the patient's rights than in
protecting the physician's prerogatives. Physician compliance with reporting laws is
still low, since it is an additional, uncompensated duty.
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Medical Records:

The state may require health care providers to report information about patients,
including individual identifying information, for conditions that affect the public or
individual's health. This information may be used for statistical purposes, or to
identify individuals to contact for further investigation. The state may also allow
public health investigators to review medical records held by health care
providers. When record reviews are done for ﬁublic health investigations, they do
not require the patient's permission, nor may t

The federal medical care privacy law, HIPAA, exempts the use of medical
information for public health purposes from its privacy and record keeping
requirements.

Business Premises:

*Businesses such as health care institutions and restaurants operate under licenses
issued by the state and/or local government. These licenses require that the
business permit entry by inspectors during business hours. The inspector may
enter without a warrant, and may close the business if it denies entry. The inspector
also has the right to review business records that contain information affecting the
public health and safety.

e patient deny access to the records.
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*Most communicable disease control involves diseases that normally present in the
community. The objective of the investigation is to manage the spread of the
disease and its consequences, not to eradicate it.

*Since perfect information is not necessary, legal coercion is not used when
contacts refuse to cooperate or provide false information. The larger issue of
cooperation with the health department outweighs the value of using prosecution to
force compliance with the investigation.

*Issues with law enforcement consequences: Some investigations may have law
enforcement implications, such as when an STl infection turns up evidence of child
sexual abuse. When should law enforcement be contacted? When routine disease
investigations turn up evidence of behavior that statutes or regulations require be
reported to law enforcement or protective services, it must reported.

23



24



25



26



+All states, as well as the federal government, have freedom of information laws that
provide public access to agency records. While these laws contain exceptions that
cover medical information about individuals, and some agency information used for
internal decisionmaking, in most states they allow access to information such as the
results of restaurant inspections and foodborne iliness investigations. (Haigley v.
Department of Health and Mental Hygiene, 128 Md.App. 194, 736 A.2d 1185
(Md.Sp.App. 1999))

*The U.S. Constitution, treaties, and acts of Congress can preempt state laws. A
federal court, acting under federal law, can require state and local agencies to
produce records that are protected from disclosure under state law. This is
frequently done in Medicare and Medicaid fraud investigations. The federal courts
have traditionally given the federal government broad access to information of all
types when it is needed to protect national security. The Homeland Security and
Patriot Acts, passed after the attacks on the United States on September 11, 2001,
extend these traditional powers.
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*The Bathhouse cases -- City of New York v New St. Mark's Baths, 130 Misc. 2d
911, 497 N.Y.S.2d 979 (1986).

40


http:N.Y.S.2d

41



42



43



44



45



http://www.emacweb.org/

46


http:http://www.emacweb.org

http://www.emacweb.org/

47


http:http://www.emacweb.org

48



49



50



51



52



Examples of case decisions related to traditional police powers:

*Court upholds jailing of uncooperative tuberculosis carrier - In re Washington, 735
N.W.2d 111 (Wis. 2007)

*Court upholds power to close gay bathhouses - City of New York v New St. Mark's
Baths, 130 Misc. 2d 911, 497 N.Y.S.2d 979 (1986)

*Case upholding broad public authority to fluoridate of water - Kaul v. City of
Chehalis, 45 Wash. 2d 616, 277 P.2d 352 (Wa. 1954)

«State may exclude persons from a locale to prevent the spread of disease -
Compagnie Francaise de Navigation a Vapeur v. Board of Health of State of
Louisiana, 186 U.S. 380 (1902)

Increased due process protections:

*Decision equating tuberculosis quarantine with mental health commitment and
requiring pre-detention hearing - City of Newark v. J.S., 279 N.J.Super. 178, 652
A.2d 265, 3 A.D. Cases 1834 (N.J.Super.Law Div. 1993)
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Richards EP, Rathbun KC. Making state public health laws work for SARS
outbreaks. Emerg Infect Dis Feb 2004.
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