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PROCEEDI NGS

(12:30 p.m)
DR ZIEMER  Good afternoon, everyone. |[|'d
like to call the neeting to order. |I'm Paul Ziener,

Chai rman of the Advisory Board on Radi ation and
Worker Health. This is the sixth nmeeting of the
Board. It actually was -- we had a sort of prelude.
Qur working group on dose reconstruction actually
nmet yesterday and this norning, and now t he ful
Board nmeets here this afternoon and all day

t onor r ow.

The Board nenbers are all present. If you
are an observer and wonder who the various people
are who, their placards are by their seats so you
can identify them |'mnot going to go around and
i ntroduce all the Board nmenbers at this tine, but |
woul d like to introduce two new Board nenbers who
are not yet seated at the table. They were approved
just within the last couple of days by the Wite
House, but the government bureaucracy is such that
the White House approval is not enough to get them
at the table here for sonme reason. There actually
are sonme red tape issues that have to be taken care
of before they're formally seated, but they are here

today both as observers and they're certainly
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wel come to speak at any tine.

Let ne introduce first Mke G bson. M ke,
stand up so we can see you

MR. G BSON: (St ands)

DR ZIEMER Mke is president of the PACE
| ocal union at the Mound facility. MKke's from
Franklin, Ohio. Wlcone, Mke. W're glad to have
you here.

And then Leon Omnens, who is in a simlar
position with the PACE | ocal, president of the PACE
| ocal at the Paducah facility. And again, Leon, we
wel cone you, and both of you are certainly wel cone
to participate in the ongoing deliberations here
today and we | ook forward to having your full
participation once all that bureaucracy is taken
care of.

| wanted to rem nd everyone here, Board
menbers and observers, nenbers of the public and
other staff to be sure to register your attendance.
There's a registration book at the table in the
rear. Please do that, if you haven't already,
sonetinme during the day.

And then al so, nenbers of the public who
wi sh to address the Board during the public comrent

session, there is a notebook page for you to sign up
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on so that we can have sone idea of how many will be
pl anning to speak and we can adjust the timng
accordingly.

The agenda has been distributed. 1It's been
on the web site, but | believe there are al so copies
of the agenda, as well as other handout materials,
on the table in the back so nmenbers of the public
and ot hers who have not already done so, if you need
copi es of those, please help yourself to those, as
wel | .

We're going to proceed with the agenda
itens, the first of which is the approval of the
m nutes of our |last neeting, and |I'm now going to
nove back to my seat for this. Let ne comment first
that the draft m nutes are rather lengthy. They are
40-sonme pages in length. Sone -- although they were
on the web site, sonme of the Board nmenbers were in
travel status and may not have gotten them before
they arrived. Sone Board nenbers just arrived this
norni ng and may not have had a chance to even | ook
at those, so I'mgoing to give the Board two
options. One would be a notion to approve, the
other option is a notion to defer action until
tomorrow, which means if you make such a notion

you're comritted to readi ng these toni ght before we
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return tonorrow, so no goofing off tonight. But
do want to allow that option if you want to defer
action on these until tonmorrow, if -- | don't know
how many have had a chance to read these or not.

Does anyone wi sh to defer action?

(No responses.)

DR ZIEMER: No notion to defer action. If
not, I'"'mgoing to ask for corrections or additions.
Now | et me preface that by saying I'mnot going to
ask you for typographicals because -- and there are
sonre. We will sinply feed those back to the staff
and they can nmake those. |'m|ooking for changes of
substance, either incorrect statenents or comments
or things of that sort. So -- and -- okay, Mark
Giffon, you can start.

MR GRIFFON. It's just a -- on page three,

kind of a technical point.

DR ZIEMER Is this three of the --

MR. GRIFFON. Three of the body --

DR ZIEMER Three of eight?

MR. GRIFFON:. Three of eight --

DR ZIEMER Wiich is the executive summary.

MR. CRIFFON: Yeah. |It's the third to |ast
par agraph, starts with any suggestions. The line

(reading) This could be the reasonabl e uncertainty.
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Was actually -- it should be: This could be the
uncertainty conbined with the central estinmate that
is then cancer specific. That was ny proposal
there. And that appears again on page 16 of the
mai n body of the report.

DR ZIEMER So your suggestion is that the
word "reasonabl e" be deleted and that it sinply say:
This could be the uncertainty, conbined with the --

MR. GRIFFON. And replace "nmean"” with
"central estimate". And that appears again in the
mai n body on page 16.

DR ZIEMER Also on page 16. Are there any
objections to this change? Let ne nove on and ask
for others, I'"'mnot going to vote on these one by
one. Let's get themall before us and then we'l
t ake action.

O her comments or corrections? Wnda,
you're next.

M5. MUNN. A minor point, perhaps, on page
ten of the main body, the next to the |ast paragraph
when we're tal ki ng about the Board advising the
Department before it decides not to evaluate the
petition. |1 don't recall how nmuch conversation we
had, but | think there were a couple of conments

about whet her we needed to specify the basis for our
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decision. And | don't know that we captured that.
| don't know whether it's of major inportance,
but --

DR ZIEMER | believe the context here is
that this is M. Katz's explanation to us of how he
understood the wordi ng or what he understood the
wor di ng to nean.

M5. MUNN: Yes, and --

DR ZIEMER: And in fact, sone of that
i ncludes things that -- where we had sone
di fferences and | think would be taken care of by
our comrents |ater, perhaps.

M5. MUNN. Ckay, | didn't --

DR ZIEMER | believe this is M. Katz's
expl anat i on.

M5. MUNN. It was, yes, but | didn't see
that we caught it el sewhere. That's -- as | said,
no major issue for me. | just felt when | read it
that it didn't quite --

DR ZIEMER This isn't necessarily what the
final rule will say --

M5. MUNN. Right.

DR ZIEMER -- is what I'msaying. This is
-- yes.

MS. MUNN:  Yeah.
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DR ZIEMER Ckay. Thank you. O her
cooments? 1'd like to ask a question on the
footnote on page 4/8, that's the executive sunmary,
and | think this appears el sewhere, too. (Reading)
Two dose | evels produced a 5.25 threshol d.

And maybe | can ask one of the staff, is
that 5.25 -- is that intended to be ren? Do we --
what is that nunber, the threshold? 1Is that a dose
t hr eshol d?

UNI DENTI FI ED:  Yes, | believe it is.

DR ZIEMER Is it ren? |Is that -- okay, if
we could add the word "rem there then.

There was -- | have a question on page 5/8,
and this is part of a public comment. | think the

commenter's here, and perhaps the statenent is

correct. It talks about a wish to reinstate DOE s
retention of historical records. | guess ny
guestion was, have they -- is there an official

policy that they not retain historical records?
guess perhaps | shouldn't ask for this to be
corrected. | think that probably was the statenent.
| think it was your statenent.
UNI DENTI FI ED: What was it again? | was --
DR ZIEMER That -- the commenter wi shed to

reinstate the DOE's retention of historical records.
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UNI DENTI FI ED:  Yes, | nmade that statenent.

DR ZIEMER Ckay, then that's fine. Ckay.
On the top of page 7/8, the first paragraph --
again, | can ask -- maybe address this to staff.
The third Iine fromthe end of that paragraph says
(Readi ng) These assuned, except for breast and
thyroid cancer, a quadratic dose response.

Coul d that be a |inear-quadratic?

UNI DENTI FIED: It should be linear --

DR ZIEMER So it would be linear-quadratic
dose response.

UNI DENTI FI ED: What page was that?

DR ZIEMER It's the first paragraph on
7/8. It would be line -- line five. It should be
then |inear-quadratic.

On page six, itemtw -- and this has to do,
Mark, with I think your report. And in the bullet
under itemtwo, it talks about the need to do a
strategic sanple. [I'mwondering if that perhaps is
supposed to be a stratified sanple.

MR GRIFFON. A stratified sanple, yes.

DR ZIEMER A stratified sanpl e?

MR GRIFFON:  Yes.

DR ZIEMER Ckay. Thank you. | think the

others that | have are mainly editorial and I'I
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feed those back to the recorder.

Let nme ask this question -- it's on page 32,
the very last Iine, we have the 5.25 threshold again
and so we'll insert the word "rentf there. And then
in that sentence it says (reading) The average of
1.5 and 9 produces a 5.25 threshold -- remthreshold

for heal th endanger nent.

" mwondering if -- | think this is M.
Katz's material. | don't want to necessarily put
words in his mouth. | think 1'd be nore confortable
if we said health effects. |'mnot sure we endanger

heal t h.

MR. ELLIOIT: That conmes fromthe | anguage
of the statute.

DR ZIEMER Ckay, so we'll have to | eave
it. Ckay.

DR. MELIUS: What about putting quotes
around heal th endangernment. That way we know it's a
termand it's not a statement of --

DR ZIEMER That would -- thanks, that
woul d hel p, right.

Are there any other additions, corrections,
nodi fications? If not, I'Il ask for a nmotion to
accept the mnutes with the changes that have been

not ed.
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DR MELIUS: | so nove.

M5. MUNN:  Second.

DR ZIEMER. Myved and seconded. Al in
favor, aye?

(Affirmative responses)

DR. ZI EMER. Any opposed, no?

(No responses.)

DR ZIEMER The notion carries, the mnutes
are adopted. Thank you very mnuch.

Now we have an opportunity to revi ew past
action itens and Larry Elliott's going to take us
through that. There also is a -- in your bookl et
there is a section called action itens.

MR. ELLIOTT: Well, it's good to be here
with you all again on a very short turnaround.

Seens |ike just yesterday and only about 40,000 air
mles ago we were together, and hope that your visit
and stay here in G ncinnati is going to be very
enjoyable for you. And if it's not, let nme know and
"1l get this right 'cause I'mtrying to nove us

al ong.

Certainly a lot of work the Board has
acconplished again in a short amount of time, and a
| ot of work ahead of you. |If you recall, | think it

was the third nmeeting in Washi ngt on where you al
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suggested and we thought a good idea, and this has
al so been practiced in other boards, as well, to
carry on a list of action itens and show the status
of those itens. As you can see, these -- we kind of
started providing lists of these efforts back in
February, so we wanted to touch base at this neeting
on where we're at with sone of these things, show
what we consider to be the status anong the staff
and make sure that you're in agreenent with that
status or if there's remaining work to do or sone
ot her spin-off that you feel needs to be added to
this list, we get that accounted for.

So as you see here -- I'mnot going to go
t hrough each one of these, but just to highlight --
you wanted to hear about the history of this
| egi sl ation so we brought Dr. Mchaels in in My and
provi ded that to you

W -- | think this first one here should say
clarified at 5/02 neeting commtnent to provide
consultation to this body as you deemit necessary
and appropriate. W'Ill have to add sone kind of
| anguage to that 'cause | think that's an ongoing
effort. Wen you identify a expert that you want to
hear from we'll bring themto you, as we did with

Dr. Lanb to di scuss | REP issues.
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We' re goi ng down through what |ist we
acquired in May and you're going to see a | ot of
spaces there. You see the status as we see it, and
| would ask for your comment on that. But 1'd also
ask you to help identify what the priority should be
for this Board, what priority of action you want to
t ake, recogni zing that some of these itens are not
timely to act upon, that there needs to be certain
things put in place before we can take sone action
on them

For exanple, let's go down to identifying
research gaps. | think that's sonething that we do
need to engage on and work on, but |I'mnot so sure
we're at a juncture right now where it nmakes a | ot
of sense for us to pick that up ahead of let's say
expl ai ning the records request process. So that's
the kind of thing I'm asking you to take a | ook at
and help identify for us what you want to hear
about .

We're going to talk briefly tonorrow about
our experience with the Town Hall neetings on the
SEC, but we lay claimhere that we conpl eted those
as of last week. W certainly don't have the |ast
two transcripts up on the web site. And M. Ray

Green, who went on the west coast trip, is sonewhat
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in a conplicated situation trying to finish those up
and pull this one together, as well. Right, Ray?

So he's assured ne we're going to get those soon and
|"ve given hima little bit of breathing time to do
so. We will give you the summary of what happened
in those neetings, however, tonorrow, so -- let ne
see if I"'mon the right track here.

You have this also in your books, the dose
reconstruction working group neeting, so you need to
take that into account. And I'Il |eave you with
this last one on the action itens that we think are
the Board' s action itens specifically. So it's up
to you to --

DR ZIEMER Maybe there is some question --
one of the itens up there is -- it says (Reading) If

no MU -- this is a DOE MU -- by next neeting --

Is that this neeting? -- then update
st at us. If nows the tine, | can direct to that or
MR. ELLI OTT: | can't remenber.

DR ZIEMER: W didn't have that as a
separate item did we, on the --

MR. ELLIOIT: 1It's not an agenda item on
this. There's no programstatus report on this

agenda for this neeting.
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DR ZIEMER  But maybe if you m ght comrent
on the MOU.

MR. ELLIOIT: Surely. The MOU has now been
i nt erchanged several tinmes between -- at staff |evel
and is now at the Deputy Secretary's |evel being
negoti at ed.

DR. MELIUS: One other update, the dose
reconstruction status not detail ed.

MR ELLIOIT: Sure. That -- the award for
t hat dose reconstruction contract is at the best and
final stage of negotiation. W expect an award to
be made very shortly.

DR. MELIUS: Could you just --

MR. ELLIOIT: Foll ow up.

DR MELIUS: -- governnent jargonese, but
best and final's changed since the |ast neeting and
hopefully --

MR. ELLIOIT: In the conpetitive process of
awardi ng a contract, there's been one proposer that
has been deened ready to negotiate for a final award
out of all those proposers that conpeted.

DR MELIUS: Thanks.

MR, ELLIOIT: So we're just going back and
forth on --

DR ZIEMER  Sounds |ike a nanme has gone
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forward up the channels, perhaps.

O her questions for Larry or comments on the

[ist right

DR ZI EMER

now?

(No responses.)

Thank you very nuch. Larry,

you're going to report on the visits to the public

nmeetings |ater.

MR, ELLIOIT:

Ri ght ?

Yes, we -- Ted Katz will be

giving you a sumary presentation on that at the

start of your agenda item tonorrow norning,

di scussi on

DR
DR
DR
DR

on the SEC NPRM

Z|I EMER:
MVELI US:
Z|I EMER:
MVELI US:

Thank you.
Can | just --
Ji n®?

One procedural question. The

agenda that was on the web site |I think Iisted Onen

Hof f man as being on the agenda for tomorrow. 1Is

that just a msprint or --

3 3 3

DR

Z|I EMER:
GRI FFON:
Z|I EMER:
MELI US:

| don't think Omen -- Onen --
Yeah, | noticed that, too.
-- was on the August agenda?

Yeah, on the one that was

posted on the web site.

DR ZI EMER

| wonder if that's something

that didn't clear fromthe previ ous agenda or
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sonet hi ng.

MR ELLIOIT: Well, Ormen was on |ast nonth's
-- or last neeting' s agenda.

DR. MELIUS: It was a misprint.

MR. ELLIOIT: He's not on this agenda. He
had no plans to be here. | hadn't even -- |I'm
sorry. |'"ll check that out.

DR ZIEMER:  Unl ess you were | ooking at |ast
nmonth's.

DR MELIUS: WMark and | -- Mark was on the
phone - -

DR. ZIEMER  Oh.

DR MELIUS: -- trying to figure out which
agenda we were | ooking at.

DR ZIEMER At the | ast neeting we approved
-- in fact, take a look at the very | ast page of
your mnutes, which is addendumtwo or attachment
two, dose reconstruction review work group
recommendations. You recall at the |last neeting we
actual |y approved these recomendati ons. They were,
in a sense, sort of the first step or first cut from
t he working group as to what they felt should be our
direction, and basically we've adopted these. They
are broad and sonewhat general. That working group

was tasked with visiting -- in fact, the reason
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we're here in Cncinnati was to couple with the work
group's visit to the facilities to | ook at how the
paperwork i s being handl ed, how the dose
reconstructions are being done and to get a kind of
a better first-hand knowl edge of what it m ght
entail for us to oversee, in a sense, the dose
reconstruction processes. So Mark's working group
nmet all day yesterday and this norning, and Mark's
going to report to us.

Mark, if you would include in your report a
bit of a description on what all your folks did
while you were here and then you can give us at
| east a preview of what your thinking is as we nove
forward

MR GRIFFON: Yeah, | will do -- | can do
that and one thing I was going to ask, though, on
the schedule -- | don't see any tinme today for
Speci al Exposure Cohort and | was wondering if --
because this report back probably for ne right now
probably is going to take 15 minutes, at nost. |
was wondering if we mght want to have -- or if we
can make roomfor a prelimnary discussion and maybe
continue tonorrow for the SEC

DR ZIEMER  Wthout objection, we can

introduce the prelimnary report of the exposure
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cohort group, as well.

MR GRIFFON. M name is Mark Giffon. W
-- yeah, the dose reconstruction review working
group nmet yesterday and today. W had agreed at the
| ast neeting that to get a better handle on the task
that the Board is responsible for in reviewing a
per cent age of the dose reconstructions that are done
by NICSH, we felt that we really needed to get a
handl e on what was involved in doing a case. And
since NIOSH has initiated the process or actually
gone quite far with the data coll ection phase of it
and actually has conpl eted a nunber of dose
reconstructions, we thought it was beneficial to
come out to Cincinnati a little early and get the
tour.

And we did that yesterday. W had a -- Jim
Net on and his staff took us through the whole
process fromwhen a claimcones in -- or from when
t hey get a package fromthe Departnent of Labor,
wal ked us through the whole system including the
dat abase, and did sonme pretty extensive reviews on
sonme of the cases that they' ve conpleted. And it
was very instructive, and | should al so note that
the few staff that Ji mhas have done a lion's share

of work in terns of getting all this data and
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getting the systemup and running. |It's pretty
i npressive to see how far they've gone in this short
time.

This nmorning -- that was mainly yesterday.
This nmorning we spent a couple of hours trying to
fine-tune, as Paul pointed out, the recommendati on
fromthe |last neeting where we had sort of begun to
construct what is this review going to involve. And
we had a review panel, how were we going to do case
selection and then sort of the scope of work are the
three areas. And this norning we continued that
di scussion, mainly on those three itens.

['lIl reviewa little bit of what we

di scussed. I'malso going to offer that |I'm going
totry to construct sonme sort of a -- nore of a
draft that we can circulate tonmorrow so it'll have

nore of the details in and woul d ask my worKki ng
group col |l eagues to maybe hel p me out on that one,
but we'll work on that tonight.

W di scussed the panel makeup. W discussed
guestions on the procurenent process and how t he
Board can be involved in -- in the selection
process, and we went over the ways that the Board
can construct criteria for the contract and to

assure that the expertise of these independent
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reviewers is appropriate. And we're going to try to
draft sonme of that |anguage tonight in terns of how
can this -- how can we construct the |anguage for
the criteria for these experts that will do the
i ndependent revi ew.

W're also going to turn to NIOSH s RFP for
t he dose reconstruction. W could probably | ook at
sonme of that |anguage there for the RFP to do the
dose reconstruction to help us out in that |anguage.

For case selection, we tal ked about how are
we going to select which cases the Board' s going to
review. And we tal ked about possibly stratifying
along NIOSH s efficiency process, and this is the
process they're using when cases cone in where they
can sort of -- they group them by sort of conplexity
of cases. It's not quite that sinply defined, but
when | type this all out you'll see it nore
specifically. And that would create certain groups
of -- or categories that we'd be interested in. And
then we could do a selection within those
categories, keeping in mnd certain strata that
we're interested in, such as geographic strata,
chronol ogi cal strata and one was rai sed today,
gender. Certainly we should pay attention to that.

And then we al so agreed that we have to,
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sooner rather than later, get a pretty good handl e
on the nunber of cases and the expectation on how
long it would take to review an individual case so
we can get a sense, not only for the independent
reviewers, but al so each independent review panel
that's set up is going to be conprised of one

i ndependent reviewer and two Board nmenbers, so
there's a burden on the Board nenbers, as well. So
we wanted to get a handle on just how many we expect
to select and how | ong we expect the review process
to take.

We threw around some nunbers. W may or nay
not include that in -- you know, | don't know if
we're that far along, but we have a better sense
fromyesterday in terns of just what the workl oad
will be for the review

And then we spent a large ngjority of the
time this norning tal king about the scope, and sone
i ssues we discussed -- and I'"'mgoing to frane that
way right now and hopefully | can better flesh them
out for tonorrow -- included the depth of review
One thing we are certainly -- we believe the Board
shoul d certainly pay strong attention to is that the
claimants -- fromthe claimants' standpoint, we want

to make sure that we do the best job possible to
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make sure that NI OSH had adequate data to do the
dose reconstruction and that they nade every effort
to make sure that data they used in the dose
reconstructi on was adequate to nake a determ nation
for causation. And that's different fromrefining
t he dose perfectly, as we know.

We tal ked about how we can review the
conpl eteness of the data. That's a phrase that was
| think in our original scope, that we wanted to
make sure there was a conpl eteness of data. And you
can see where that could put -- you know, there's
scenari os where that could be a never-ending -- you
know, data al ways pops up, so we had to sort of --
we're trying to grapple with how can we define an
end to this, but also make sure that we neet that
criteria of it's a conplete record.

W di scussed al so | ooking at the
consi stency. W thought consistency on many
different | evels was sonething that this review
panel can have val ue added into the process. And by
that I mean that there's going to -- the
subcontractor's likely to do many of the dose
reconstructions. NOSH is reviewing all those dose
reconstructions, fromwhat | understand. By the

time it gets to this independent review panel,
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errors in mathematics or errors in calculations are
unlike -- you know, less likely. Were we thought
nore value will be added is to nmake sure that the
data used to calculate the dose is consistent across
many different levels. And when | say that, | nean
it's consistent with the interview -- interviews
conducted or the allegations nade by the potenti al
claimant. It's also consistent with the site
profile which NICSH is building for that site. For
exanple, if certain exposures occurred in certain
bui | di ngs according to the site profile, then
they're in sonme way reflected in the data that's
used in that case.

And al so that there's sone consistency or
fairness across co-wrkers. The way this was raised
| think was that certain individuals -- and we saw
this, |ooking through some of the records. Certain
i ndi vi dual s have done a heck of a |ot of homework
and they' ve sent NIOSH a | ot of very interesting
docunents, which has hel ped NIOSH to track certain
t hings down. But that shouldn't work agai nst those
that didn't have that information, so we want to
make sure that there's sone fairness to co-workers,
is kind of howwe framed it.

And | think that was the main focus of our
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di scussion. W're going to try to better draft
| anguage around the scope of work -- and certainly
anybody fromthe working group can add if |I'm
m ssing a big thing that we discussed. But | think
we're going to try to refine some of that |anguage
around the scope of work particularly for tonorrow,
and | think -- all inall, I think the trip to
NIOSH s facilities was hel pful for us to get a sense
of -- you know, fromthe tinme the Fed Ex package is
received with the data to the tinme they can put it
-- you know, what's happening in there, how much
data do they have, how | ong m ght we envision these
reviews to take and what -- you know, draw ng sone
end points to this review And | guess that's it.
DR. ZI EMER Thank you, Mark. And your
group actually | ooked at the dose reconstructions
for what, five cases that have been conpl et ed?
NETON: Si x cases.
ZI| EMER.  Si x cases?

S

GRI FFON:  Ri ght.

DR ZIEMER  That ran the gamut of sort of
doses and ki nds of events and exposures?

MR. GRIFFON:. Right, six cases, and actually
this efficiency process that NIOSH has is -- the

cases sort of went along the efficiency process that
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they' re using wherein they showed us sone -- they
categorize them by | ow potential for externa
exposure, |low potential for internal exposure. And
at the other extrenme, high potential and high
potential, and |I guess generally those six cases
they tried to give us to show us sonme of the
different categories that way so that we'd have a
sense of what was involved on either side of the --
and actually one thing that they inpressed upon us,
which | think surprised sone of them even, was that
the | ow | ow were sonme of the harder cases because
they wanted to nmake sure they | ooked at every
possi bl e exposure. The high -- highly exposed, once
t hey had enough data to say that they tripped the
threshol d, there was no reason to go -- you know, to
proceed with much nore detail, so --

DR ZIEMER. The low | ows are often cases
where peopl e worked in areas where perhaps
nmoni toring wouldn't be required normally because
they are presumably not restricted areas, so it
makes it nore difficult than -- 'cause there's
typically not nonitoring data. 1s that correct?

MR. CRIFFON: Yeah, that's the notion | --
general ly, yes.

DR ZI EMER Now your review of these six
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cases was nore along the |ines of an acquai ntance
with the process. You didn't formally eval uate
t hese six reviews --

MR, GRIFFON. That's right.

DR. ZIEMER -- so you're not saying yea or
nay on those, but was there a gut feeling anongst
the working group that the -- what you saw nade
sense to you in ternms of how the assunptions were
made and so on?

MR CRIFFON:  Wwell --

DR ZIEMER Maybe |'m putting you on the
spot. I'mjust sort of --

MR GRIFFON: Yeah, | nean --

DR ZIEMER -- getting an early reaction to
sort of the process, what they had available in
terms of data and so on.

MR GRIFFON:. Right. M personal reaction
was that they -- you know, it was the easier cases
and so there weren't many surprises.

DR ZIEMER It was pretty straightforward,
uh- huh.

MR GRIFFON. | guess I'll leave it -- there
weren't many surprises. | think at |east one of
themwas a fairly well-publicized accident with very

hi gh exposures and, to no one's surprise, that was a
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conpensabl e --

DR ZIEMER R ght.

MR GRIFFON:. So | think what's going to be
the challenge will be those m d-|evel cases where
the data is inconplete and those high-Ievel cases
where the personal nonitoring record tripped the
threshold, then I think everything was fine. But I
did -- | guess | still have this question about
consistency, and | don't think that they had to do
much of this, but conparing the -- right now what
they're getting from DCE and what they're requesting
fromDOE is personnel nonitoring records. They're
al so, on the other parallel track, they're building
these site profiles. But fromthe personnel
standpoint they're just requesting the personnel
records, and in these cases | think for the nost
part they were good enough to nmake a decision. But
that may not be true in the future so | think that
m ght be one questi on.

DR ZIEMER | wonder if any of the other
wor ki ng group nenbers have any additional comrents
or observations. Gen Roessler?

DR. ROESSLER | was inpressed with the case
where it was a | ow | ow, because | think what the

group is finding out is that these, as Mark said,




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

35

m ght not be all that easy, that when there's a rea
| ack of data, then one has to try and cone up with
what could be the upper limt. And that inpressed
me with sone of the -- | don't know if creative is
the right word, but the ways that they devel oped for
coming up with this upper limt. And I think
overal |, those cases that we saw show how this
ef ficiency process can really be beneficial and |
think that's one of the devel opnents they've nade in
this whole process that I'"msure will be picked up
by ot her groups when they do this sort of thing.

MR. PRESLEY: Larry, | have one coment --
Bob Presley. 1'd like to thank Jimand his group
again. They did an excellent job of hosting us.
But the thoroughness -- you know, a lot of us had a
guestion, what it took to do a dose reconstruction.
And the six cases that we went through, the
t hor oughness of the case, what you all did to nake
sure that you took the data that you were given and
| eft no stone unturned, and then also the fact that
we've heard a |ot of comments in sonme of the town
nmeet i ngs about people not caring about the people
and things like this. And this norning we had a
opportunity to hear one of the interviews, and the

gentleman that did that | want to say did an
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excellent job. 1 was very nuch pleased with the way
he conducted hisself (sic) and the way he conducted
the interview Your staff is to be comended.

DR. DEHART: To give those who weren't there
sonme kind of insight into what the datasets are that
we' re | ooking at, one case, for exanple, had over
700 pages of historical data information,
interviews, letters and dose records. That one case
consuned, obviously, a bit of tine. And in doing
t he cal cul ati ons, one individual spent nearly a week
or nore actually working that case and fine-tuning
t he dose cal culations that were necessary. And in
fact in one case the final determ nate does was
consi derably higher than the dose of record because
of some of the factors related to the kind of
exposure that wasn't appropriately taken care of or
not well documented, perhaps, in the records that
were available. So a lot of work, a lot of tine.
And for the nenbers of the Board, it indicates that
we're going to be very busy trying to review these
cases, even with an external expert going through
because we're being -- we're proposing that there
woul d be two of us with each one of these experts,
going through literally hundreds of records as we

proceed through the perhaps 8,000 records that would
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be reviewed the first year of the contract.

DR ZI EMER  Jin®?

DR. MELIUS: In your review did you have a
chance to get a feeling for how this process would
work as you would gear up to deal w th hundreds of
cases and thousands of cases that are sort of
pendi ng out there and how this would -- sort of what
woul d be the -- not necessarily the tinme frane

‘cause that's hard to say, but how that process

woul d work. For exanple, | would think like with
the low |l ows that you're going to -- it's going to
take a -- where there's not nmuch information, it's

going to take a while to build up an inventory of
site profiles that would be specific enough to
different work areas and so forth to be able to deal
with those cases. And at the same tine, you have
others that -- with the 700 pages of nonitoring
records which are just going to take a while to wade
through. And is there a sense of how that part of
it would work? And I'mthinking in ternms of how we,
in doing the reviews, take the sanple fromthat.
Maybe this will be clearer when you present
tomorrow, Mark, in ternms of how we're going to
sanpl e the cases, but --

MR. GRIFFON. Maybe. W did tal k about sone
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possibilities for howto sanple and naybe -- we

tal ked about quarterly, and then we tal ked about the
cases that we want to -- in that first quarter we
may have all high/highs, you know, | don't know.

And we may have all fromone site. But maybe we

just go -- proceed and sanple those cases and then
continue to track to make sure -- and establish sort
of a matrix to make sure that we still conplete our

sort of geographic and chronol ogical requirenments as
we proceed so that we cover all the sites and al
the tine periods of interest. They may not cone up,
like you said. W may have an even nunber of
| ow | ows and high/highs in the first quarter, so we
may have to adopt to that just to keep the process
nmoving. |If anybody else can add to that, | --

DR ZIEMER Let ne add to that and then
we've got Henry and Gen. | did sit in and observe
the working group and learned a little bit of sone

of their thinking. And it's pretty clear, since

they' Il be |ooking at dose reconstructions that are,
in essence, already conpleted that -- and this
beconmes a kind of audit -- that they need to devel op

a standard operating procedure as to what the audit
is and perhaps say okay, are the assunptions that

the staff nade reasonabl e and appropriate. You
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know, a list of issues that you -- every tine you

| ook at a reconstruction, you ask certain questions
whi ch have to do perhaps with conpl et eness of
information, validity. And | think the group is
wor ki ng toward devel oping this 'cause that will also
tell us alittle about how nuch tinme will be needed
both by the Board nenbers and outside consultants to
do a proper audit job. And part of this has to do
wi th what percent of the total reconstructions wll
we | ook at.

DR MELIUS: Just to follow up on that
point, seens to ne that with a 700-page one, then
it's a question of calculations and different types
of exposures and so forth is going to be the focus
of any review. Wth a lowlow, the real question's
not going to be how the cal cul ati ons were done as
much as the conpl eteness of the records and how do
you avoid a fal se negative and m ss a significant
exposure, which nmay be a -- you know.

MR GRIFFON:. And | would just add to that
that | hope that with that -- while I'minpressed by
t he ambunt of data that NI OSH has collected, |'ve
al so got stacks of data, and | hope that we don't
fall into that trap where we just say there's a | ot

of data so this will be the focus of our review and
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it nmust be just sone cal cul ations we have to | ook
at. W do want to | ook at consistency across those
ot her factors.

DR ANDERSON: Yeah, | kibitzed this
nmorning, as well, but I -- and | | ooked through sone
of the records and it's a nunbing exercise to go
t hrough sone of the scanned docunents which are
difficult toread. 1| think it was very hel pful for
the group to look at that so you know what the dose
reconstructor's doing, not just on a one-afternoon
basis, but on a day-to-day and day out for a |ong
time. And you can kind of get a sense of well,
where's that systemlikely to break down. And |
think we tal ked about there being naybe different
| evel s of review, one which would be actually going
t hrough and | ooking at all of the documents. What's
good in the systemis up on the top of the report.
They list which of the exposure information they
actually used out of the whole docunent. So one can
then, as a review, go through the docunents, see if
they m ssed sonmething or omtted sonething that
m ght be val uabl e.

| think the other issue we tal ked about is
having, despite the attenpt to nake it very

obj ective, there are subjective decisions and
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choi ces that are made and that woul d be one thing
that we want to keep track of, as well. So one of
t he points we thought that would be a good -- at
| east one level of activity would be there's sone
detailed information in the interview and being sure
that in fact the issues raised by the interviewee in
fact is addressed or if they indicate well, | had
this kind of an exposure and then you | ook and
there's no data on that, well, how was that issue
resolved. Those | think are sort of qualitative
issues that | think'll be inportant because they're
going to be addressed systenmatically. And if
they're not applied in a uniform manner, we then
t hought there may well be the sane peopl e working
next to each other that different assessors go
t hrough their records and they could cone out with a
different result, causing again consternation. So
those are the kind of issues that we thought may
wel | be a focus of some types of reviews, but not do
every one overly conprehensive. And so | think
there's work yet to be done, but | think the
framework, it sounded to nme, was starting to flesh
out. We still have a little tinme left.

DR. ROESSLER | just want to pick up on

Jim s conment about devel oping site profiles because
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| think that's sonething that | becanme aware of when
the | ow | ow dose one was brought up. And | think
that's really going to work and will save tine is
once you develop a site profile, at least in this
kind of a general case, then it's sonething that
they can go back on. And so | think it's inportant
for us -- and I'msure they've realized it -- to
enphasi ze just what you said, the inportance of
havi ng those site profiles.

DR ZIEMER  Further comments then?

(No responses.)

DR ZIEMER  Mark, your group then is going
to do sone refining this evening and perhaps have --
well --

MR GRIFFON: Yeah. Yeah.

DR. ZIEMER This is an ongoing thing. |
t hi nk nobody is feeling |li ke we know everything we
need to know, now we can just draft up sone kind of
a docunent saying what's going to be done. But at
| east you're ready to take the next step and start
to flesh out a little bit and define perhaps what it
is we're |ooking for in the way of professional
consultants to work with the Board and so on. So we
have on our agenda tonorrow sonme tinme to get sone

addi ti onal feedback then fromthe working group.




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

43

Then if it's agreeable, we'll very briefly
i ntroduce the topic of Special Exposure Cohort.
This is actually on the agenda for 8:30 in the
nmorning, but it would I think be useful if we at

| east introduced to the group the straw nan docunent

t hat was devel oped since our last neeting. [|'m
wondering if copies of this were run. | know t hat
Cori was --

(Pause)

DR ZIEMER What we're going to distribute
to you -- first of all, if you recall -- and you can
ook in the mnutes -- there was a | ot of discussion
| ast tinme about the nature of the coments we woul d
make. And so | distilled those into the docunent
that 1 think is the first two pages of the handout
here. This is the straw man group of conmments that
| distributed to the others in the working group.
And then attached to that is sonme feedback from Tony
and from Wanda, | believe -- and | haven't even seen
Wanda's yet since | was in transit before that went
off. And we did not have a conference call, so this
is just feedback e-mail ed back and forth.

But et me point out to you -- and we don't
-- I"'mnot proposing that we discuss it even now. |

t hi nk, Mark, your -- | assume your point was perhaps
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it would be useful to have this to | ook at overni ght
before tonorrow norning' s discussion. So the
primary comrents were dealing with sections 83.1
83.5, 10, 13 and 15. And then on the last two
pages, which are feedback from Tony, Tony's
suggesting | think I comment under 83.7, so that
woul d al so need to be inserted and sone ot her
massagi ng on mne and then Wanda, | haven't even

| ooked at yours, but we'll take it home tonight and
see how we can nail these all --

Now t he ulti mate docunent that would go to
the Secretary of Health and Human Services woul d be
in the formof a letter that would point out the
activities of this Board since our |ast
conmuni cation. So we've had -- this would have been
our third neeting since we |ast conmunicated, so |
think the cover letter would point out how hard
we' ve been working since the |ast comunication, and
t hen woul d point out that we are comenting on this
rul e-maki ng and then the actual detail ed coments
woul d be in the attachment to the letter. That's
what | woul d propose.

DR. ANDERSON: | just wanted to -- since |I'm
not going to be here tonorrow, unfortunately, |

think it's good to have these out, but | know a
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nunber of us have gotten calls subsequent to the
public neetings by individuals raising issues. And
| guess what would seemto nme to be very helpful is
if those that got those or have sone new t houghts
get themdown in witing and maybe get them
exchanged today so people can think about it so that
we're not -- those of you here tonorrow are not Kkind
of thinking off the cuff on the coments it would be
hel pful 'cause | think there's a nunber of people
that 1've heard fromthat had sone suggestions that
we need to get into this. And the sooner we get
sonme | anguage so we're not crafting tonorrow, unless
there's going to be sonme possibility that N OSH
woul d extend the conment period that would give us
nore tinme. | know | just got sonme of the m nutes
fromthe neetings and not all of themare on the
internet yet, so other than the people who call ed,
don't really know what was actually said there. So
it could be a one-sided conversation. So | don't
know if -- is there a thought on the basis of the
turnouts, and I think some groups wanted to have a
nmeeting in their area and things |ike that, is what
|"ve heard, and it would be too late if you're

t hi nki ng of going to one of the other sites if -- is

there any possibility of getting an extension on the
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comment period, to keep it open a little |onger?

MR ELLIOIT: Well, at this time the conment
period closes August the 26th and that's -- as of
today, that's still the Secretary's desire, to see
this put in place as soon as possible. So -- but
that's certainly -- we've not had in our input in
the Town Hall neetings requests for extension of the
publ i c conment peri od.

DR. ANDERSON: Ckay.

MR ELLIOIT: So -- and the last two
transcripts will be on the web site very soon.

DR. ANDERSON: Ckay.

MR ELLIOTT: W just couldn't get them
turned around, since we were there |ast Thursday.

DR ANDERSON: | know.

MR, ELLIOIT: But tonorrow you -- you'l
mss it tomorrow if you' re not here, Dr. Anderson.
Ted Katz will give a short sumary of what we
benefitted fromin our experience.

DR, ZIEMER And keep in mind, we don't
necessarily have to be able to incorporate those
things into our comments because they are coments
that they will have to respond to anyway. So --
unl ess there's sonmething that are so pertinent that

we think we need to include it or add to it.
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MR, ELLIOIT: Absolutely. Transcripts are
going to be added to the regul atory docket and each
of the Town Hall neetings -- everyone was encouraged
multiple times to provide their witten conments to
t he docket before the expiration of the public
comment period, so we hope to see themthere.

DR ZIEMER R ch?

MR. ESPI NCSA: Yes. Has there been input in
fromother sites that didn't get a Town Hal
neeting, |ike OGak Ridge or anything |ike that
requesting for a Town Hall neeting?

MR. ELLIOIT: Yes. | have taken a couple of
phone calls and one of those phone calls was from
Cak Ridge requesting a Town Hall neeting. There was
just no way that we could work it into the tight
schedul e that we had, and |I'm sure that those sites
are -- and in fact, Denver was the other call that I
took and | explained that we had just been there
with the full Advisory Board and tal ked about this
and they had m ssed an opportunity. But | think it
al so speaks to the Board's interests to go around
and hold these neetings at different sites and the
benefit to doing that.

MR GRIFFON. | just -- I'mjust scanning

the e-mails back and forth so nmaybe |I'm not seeing
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everything, but -- and |ooking at this for the first
time, but |I recall in the last neeting in our

di scussions that we had sort of turned over sone

i ssues that we wanted the working group to discuss.
And | wonder if -- maybe it's not reflected in the
e-mail or it didn't make it to the conmments or

what ever, but did you all have a chance -- | know
you didn't have a conference call or anything, but
did you have a chance to discuss -- sone that cone
to the top of my m nd are sone of those definitiona
issue that | was focused on |like sufficient accuracy
or how t he endangered health was defined. Did the
wor ki ng group di scuss those or --

DR. ZIEMER No, and we -- we may not have
had -- "we", me, | guess, may not have had conpl ete
enough notes so that if there are sone of those that
sinply fell through the cracks, |I'd be very pl eased
to have those. Maybe you can remind ne. |'Il get
nmy notes back out, but maybe you can rem nd ne of
t hose sonetine before evening and try to incorporate
t hat .

| knew when | sent this out | hadn't really
-- | know I hadn't captured all of Tony's ideas,
either, and probably m ssed sone ot her folks's

i deas, so --
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MR. GRI FFON: | mean | think there's even
sonme ones that just -- just glancing at the New York
mnutes, | mean | think there's some that are sort

of potential gaps in the current regulation that
really need to be addressed. The particular one |I'm
thinking of is that sonmeone, if they're put in a
class and they are not eligible for non-SEC cancers
and they cannot apply, and it -- you know, | guess
nmy question along those Iines would be if they had
exposure, say -- say a certain class is defined for
a certain building over a ten-year span and they
have reconstructi bl e dose before and after, you
know, in that kind of situation it seens to ne that
they would still be eligible to go forward and
submt for a non-SEC cancer. And | was trying to
understand the interpretation, but | didn't see it
that way and -- in the New York neeting.

MR. ELLIOIT: | may be confused by your
comment, Mark, but they wouldn't be excluded. They
woul d be certainly eligible to file and proceed
t hrough dose reconstruction. | think the issue
woul d be if at the end of the conpl eted dose
reconstruction the PC came out to -- in that upper
m d-range right bel ow conpensability, what do you do

then? How do you react to the particular situation
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in that case? You see where |I'm --

MR. CGRI FFON:  Uh- huh.

MR. ELLIOIT: -- leading this to? So maybe
what we need is to have sone clarification in
| anguage to assure that if you have nonitoring or
records that woul d support dose reconstruction for
ot her periods of your enploynment and your work
hi story, that doesn't exclude you fromfiling a
cl ai m and goi ng t hrough dose reconstruction.

MR. GRIFFON: And then | guess --

MR. ELLIOIT: Nor should it exclude you as a
menber of that class --

MR GRIFFON. Right. Right, and then the
guestion on either side of that is in naking a
deci sion on defining the class, you know, this
hypot heti cal scenario conmes to mnd where you're
defining -- you're defining this potential class.
It's not a certified class yet, and you conme up with
your worst case dose estimates and you come up to 48
percent and therefore it's not an authorized cl ass,
a certified class.

MR. ELLIOIT: That's a different -- yeah
that's a different issue.

MR. GRI FFON. However, they've worked ten

years before that and had exposures, sone of them --
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maybe not all of them you know -- they've worked
ten years after and then --

MR, ELLIOIT: So what do you do with that --

MR GRIFFON: -- reverse -- reverse that and
say they've got exposure on either side, for ten
years in the mddle they're in this class. They
don't have that type of cancer.

MR ELLIOIT: Right.

MR GRIFFON. |If we only use the dose from
either side, they don't trigger the threshold, but
we can't assign the dose fromthe class 'cause
that's not an individual dose.

MR. ELLIOIT: Both points --

MR GRIFFON: So that's the --

MR. ELLIOIT: Both points nade |lead us to
the same dilemma, and | think that dilema would be
eval uated and the research and recommendati on on how
to handl e that woul d be acconplished within what we
woul d do in evaluating the petition. That's the
research that we woul d exam ne, part of the research
effort that would go into evaluating the petition

MR. GRIFFON. Ckay, well --

DR ZIEMER Mark, |I'mlooking at ny notes
here and then get to Jim Let's see, one of the --

| ast tinme when we had sonme general questions raised,
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one of them-- there was questions on definitions,
one of which | jotted down as ill effects. | guess
that's what you were referring to then, what the
definition of --

MR GRIFFON: And | have sonme of these
t houghts witten out which I can provide to the
wor ki ng -- but just the question of endangered
heal t h, whether -- you know, just this whole notion
of trying to -- | mean we discussed this at the |ast
nmeeting, the question -- you can't do an i ndividual
dose reconstruction, but sonehow we're sayi ng we
have enough information to do a worst case estimte
and then plug it into | REP and make an -- you know,
make a sort of quantitative judgnment on endanger ment
of health. And I just wonder if that's -- you know,
| just wondered if the group had discussed that and
whet her there are other options that m ght be nore
appropri at e.

DR ZIEMER Ckay. And I'mnot sure how
we'll address that here, but if you have sone ideas
on wordi ng, that would be helpful. Jim

DR MELIUS: Yeah, thanks. One is to follow
up on that point. | do think it comes back to this
issue of the criteria for when you can't do a dose

reconstruction with sufficient accuracy, and we
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tal ked about that last time. Sone of the points |
t hink Tony had made last time, also, and we've got
to act. W' ve got this endangernent issue and now
we've got sort of a third situation where this --
we've run into this, if we have sonmeone with a
cancer that doesn't qualify for SEC, has sone
hi story outside of the Special Exposure Cohort
period, how do we deal with their dose. |Is there a
situation where we woul d take -- sonmehow t ake sone
of the information on their exposures during the SEC
period and apply it to their individual other
information. | nean it just -- |'mjust
unconfortable just doing it always on a case-by-case
basis 'cause | think we're going to end up with
arbitrary and basically unfair decisions.

|"ve witten up some comments which | think
are being copied and will be circulated and | think
we can tal k about themtonmorrow. | also believe
that in the mnutes for this neeting | captured
particularly some of Tony's coments that -- from
the last neeting that we can probably incorporate
sone of that |anguage, also.

MR GRIFFON: And just to pick up on Henry's
poi nt, you know, the transcripts did -- and I'd be

very interested in the Hanford and Los Al anos




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

54

neeting 'cause you said that was -- both were very
telling, very instructive, and | think one place
this was picked up on was NI OSH staff response to
t hese questions, so | think that would help the
Board in westling with sonme of these issues.

DR ZIEMER  Any other coments right now on
Speci al Exposure Cohort?

(No responses.)

DR ZIEMER Let ne ask the nmenbers of that
group if they're available for a while this evening
to ook at the input. Tony? Gen, you're involved.

DR ROESSLER Wanda is.

DR ZIEMER Wanda was. Sally, were you?

M5. GADOLA: The wor ki ng group?

DR ZI EMER  The wor ki ng group.

M5. GADOLA: You're tal king the working
group on the --

DR ZIEMER The SEC working group -- Tony,
Wanda -- who el se was involved? Sally. Robert,
were you in there?

MR, PRESLEY: No.

M5. MUNN. As long as I'mwell-fed.

DR. ZIEMER As long as you're well-fed.
Perhaps we'll go ahead and take our break right now

so that the speakers will have their --
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MR GRIFFON. Paul --

DR ZIEMER A question first?

MR GRIFFON: Paul, can | ask -- is -- if
you -- |I'msorry.

DR ZIEMER Ch, I'msorry, Mark

MR GRIFFON: |If you can maybe | et us know
when the working group m ght be neeting or where you
m ght be neeting 'cause if | have sone witten up
stuff I can drop it with you.

DR ZI EMER  Sure.

MR. GRI FFON.  Ckay.

DR ZIEMER  Ckay, let's take a 15-minute
break and then we'll reconvene.

(Wher eupon, a recess was taken.)

DR ZIEMER W're going back to order.
W're going to switch the agenda slightly, sinply
because we have sone probl ens | oading one of the
slide sets onto the projector, so we're going to
start the paper by M chael Schaeffer and then we'l
back up and pick up the presentation by Jerry
Steel e.

M ke Schaeffer is a senior health physicist.
He's had -- at the Departnment of the Navy -- well,
Department of Defense. He's had 22 years of

experience at the Departnment of Navy in designing
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and depl oyi ng and mai ntai ni ng dosi netry and
radi ol ogi cal instrunment systens and prograns. For
the last 11 years he's been at the Defense Threat
Reducti on Agency. That was fornerly the Defense
Nucl ear -- well, Defense Nucl ear Agency and Def ense
Speci al Wapons Agency, | guess.

He's been involved in reviewing a |ot of the
nucl ear test personnel information in the registry
for atnospheric nucl ear test veterans, al so manager
of DoD reclamation and experinments command center.
Is that the right title?

MR SCHAEFFER: Radi ati on.

DR, ZIEMER  Yeah, I'mtrying to read

sonebody's handwitten notes and they're -- it's not
my witing. 1Is it radiation experinments comrand
center?

MR. SCHAEFFER  That's correct.

DR ZIEMER | guess | could read that as
radiation. |It's -- but Mchael is going to talk to
us about the dose reconstruction work that rel ates
to the atom c veterans program W' re al
interested in sort of how they're doing that insofar
as it mght give us sonme ideas in terns of how we
review sone of the records that we'll be facing

ourselves. So Mchael, we're pleased to have you
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here and please, if you would, take the podium

MR. SCHAEFFER: | appreciate the opportunity
to come here today and di scuss the dose
reconstruction programof the atom c veterans.
Atom c veterans is a termthat applies to those
fol ks that were exposed during atnospheric nucl ear
testing, mainly fromthe period of 1945 to 1962.

Wiat 1'd like to do for the short period
today is explore a unique opportunity to understand
dose reconstruction within the context of our
nucl ear test personnel review program Before dose
reconstruction, we need to of course set the stage
for sone other things.

For whom was this program started and what
are the influencing factors of the programthat have
affected the conduct of business over the |ast
nunber of years? And of course how does the program
operate? And | think that's of great interest to
this panel because there's a | ot of conparison and a
| ot of contrast between what you're engaged in
starting to do and what we've been doing for over 20
years. And of course, how does dose reconstruction
fit and what are the significant issues of dose
reconstruction that have risen over the particul ar

years? | think those itenms you' re going to find
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gquite fascinating in that you' re probably going to
have to grapple, as a advisory commttee and al so
the other factors, the other agencies in the program
are going to have to grapple with sone of these
very, very simlar issues sonewhere along the |ines.
And of course then there'll be a brief summary at

t he end.

Program serves al nost exclusively veterans,
maybe | ess than 1,000 civilians. The gender of the
popul ation is al nost exclusively nake, perhaps a few
hundred fermales in this particular popul ation. The
U.S. atnospheric testing from'45 to ' 62 enconpasses
20 test series and in total approximtely 235
i ndi vi dual nucl ear tests. The particul ar
operational period for these tests extend through
sonmewher e between as short as three nonths over nine
nmont hs, and then of course it covers a period of
participation six nonths thereafter, because there
are activities engaged with the testing.

W also -- later on the popul ation of post-
war occupation troops at Hiroshima and Nagasaki were
covered. Basically these are people who were within
a ten-mle radius of H roshim and Nagasaki, and
al so were there a six-nonth post period fromthe

actual occupation period. Also covers certain PONs
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that were around during the tine when the
det onati ons occurr ed.

We al so use the Departnent of Veterans
Affairs definitions to decide who the test
participants are and who they aren't, and Jerry
Steele and Neil OQchin will talk nore about those
particular definitions in their presentation.

There's 13 public laws in all that govern
the program The one inportant one is Public Law
98-542, enacted in Cctober, 1984, inportant fromtwo
aspects. As you'll see when Jerry Steele gives his
presentation, there are a nunber of things that cane
about during that period of time establishing
speci fic conmpensation progranms for veterans exposed
to radiation, not only nuclear tests, but other
radiation risk activities within the DoD. Al so the
very inportant thing that it did for our programis
it established a requirenment for our comng up with
standards for dose reconstructions for atomc
veterans. It will becone clear to you in a short
while as to why dose reconstructions are inportant
for this group of veterans.

O her prograns that are covered, Departnent
of Justice over on the right-hand side, that

reflects the Radi ati on Exposure Conpensation Act,
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which | believe you are famliar with. And al so
anot her nention of the dose reconstruction
standards. W went through extensive Federal
Regi ster comments, much |ike you did with 42 CFR
part 82. W also, in addition to that, we vetted
those reviews with the National Acadeny of Sciences
before we actually published the final docunent for
dose reconstruction standards.

The program as we know it today started in
1978. Vice Adm ral Mnroe, who was the Director of
Def ense Nucl ear Agency at the time. There was a | ot
of Congressional interest in radiation exposures to
people in general, nanely the mlitary and people in
DoD. It was right during the era that was just on
the heels of Three Mle Island, so there was a | ot
of public focus on radiation issues. And basically
Vi ce Admiral Mnroe prom sed Congress that he would
start a programthat would establish a registry for
atom c veterans and try to establish the maxi nal
dose as to which this cohort of people was exposed
to. And basically our program has the Veterans
Qutreach Programas a result of that where we have
peopl e who could call in to us through an 800 hot
line nunber. The basic information we provide is --

can be summarized in two questions. Ws | there?
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And what was ny radiation -- what radiation dose did
| receive by being there?

O course as we' ve gone al ong the program we
have supported Congressionally-nmandated scientific
studi es conducted by the National Acadeny of
Sci ences. Two that have been nost inportant in the
program have been the study of crossroads
participants. That was the Navy participants,
Operation Crossroads, in 1946, a cohort of about
40, 000 Navy participants. Also we did later on two
studies, a basic and a foll owon study of what we
call the Five Series Participants. Those were
participants that were at [ G eenhouse Castl e,
Upshot, Knot hol e, Plunb-bob and Redw ng]*, so those
are the five series. That's why it has the nane
Five Series.

Ri ght now we don't have any work under way
with the National Academ es |ooking at nortality
studi es of atomi c veterans.

There's four ways veterans can make contact
with the NTPR program One is by filing a VA claim
another by filing a claimw th the Departnent of
Justice. They can also reach us through their
Congressman, and nost of them of course reach us

individually since early on in the program we
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publicized widely in many newspapers, veterans
magazi nes, what - have-you, the 800 hot |ine nunber,
so they know where to get ahold of us. And I'd have
to say the traffic today, about 60 percent of the
traffic cones by way of veterans affairs clains.
The bul k of the rest of the business is from
i ndi viduals who call in to the programor wite in
to the program W al so receive Congressionals on
the order of two Congressional inquiries a nonth at
this particular point intime. Traffic into the
programis about 100 -- or 80 to 120 transactions
per nmonth, to give you an idea of the traffic we
have.

As far as transitting through the process,
it takes anywhere from90 to 120 days for a request
to transit the process. The netric that we use
that we know that we get the best custoner
satisfaction is if we can turn around answers -- 75
percent of the transactions in 90 days, we generally
have a good custoner satisfaction rate, and we're
runni ng above that at this particular point in tine.

The difficult cases take longer. | heard
sonme of you tal k about difficult cases where you can
get stacks and stacks of information. W have

those. Sone of those can take |onger than the 90
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days, sone of themcan go up to six nonths,
dependi ng upon the conplexity. Mst of that
conplexity is driven by the fact that we can't put
t he person there behind sonme kind of record, and we
j ust keep digging and di gging and digging for the
eventual record. If we can't find it in their
personnel record, we know what mlitary unit they
went to. The fortunate part about our cohort is we
can track people by mlitary records, which are
very, very robust. You have the nane of a mlitary
unit a person says they were in. [If we can't track
t hat personal record, we can get the report fromthe
mlitary unit and track themthrough alternate
nmeans. So we go through a rather exhaustive neans
of trying to put the person at the -- connect the
person with the particul ar event.

The research that we do is answering the
basi ¢ question of who, what, when, where and why in
terms of trying to put together the information to
back up before we do the dose reconstruction.

That goes next to the dose reconstruction
process, and I'll point out to you that the archival
search and the dosary* search is actually done by
two separate contractors. W do have them united by

a team ng arrangenent, but basically there's sone
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objectivity and distance in bridging the process
bet ween archival search and dosary search

That all culm nates together in a package of
the outgoing letter, which comes to ne. |'mthe
final review authority that checks off to see if
there's an adequate research done, adequate tine
spent in drawing the conclusions. Did we draw on
all the references that we have in the program for
doi ng the dose reconstruction. Once that's done and
| sign off the package, then it's nmailed to the
veteran or mailed to the Congressman or mailed to
t he VA

Then of course we database all the
i nformati on we gathered during the process. And
it's very, very inportant |ater on because when we
see a veteran that perforned common activities to
the veteran we just processed, it's good to have
that history of the research that we're not re-
i nventing the wheel again, and also fromthe
standpoi nt that the next veteran may give us
sonmet hing that adds to the experience of the first.

This gives you an idea of the traffic com ng
in to the programover the |ast ten years.
Basically the demands on the program are driven by

events outside the program-- new | aws, new
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Executive Departnment initiatives. There are also
sonme unpredictable trends, just what our veterans
feel about the program For instance, in 1994 we
had the energence of the President's Qpenness
Initiative on Human Radi ati on Experinents. And even
t hough atomi c veterans didn't, by definition, fal
into the program you can see it caused a | ot of
awareness and a lot of witing in to our particular
program even through the Radi ation Experinents
program so you see traffic was very high in that
one year. And you can see the peripheral years
around it, as well.

We go down further to 1998, that was driven
by our publishing the availability of a very limted
bi oassay program and this caused a | ot of veterans
to wite into the programto queue in the line to
make thensel ves avail able for urine bioassay.

And now we go to 2002 and you can see that
that's al nost twi ce the nunber that we received
during cal endar year 2001. The driver for that is
t he Departnent of Veterans Affairs Secretary
established a programand a tiger* teamin
Cl evel and, Ohio to process sone of the ol der
veterans' clains nore efficiently and kind of took

the one bite out of the el ephant of |ooking at that
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factor of clainms of veterans ol der, dying for sone
reason whose cl ai m has been laying in the queue for
a long period of tine. So the folks of that team --
we' ve gotten nuch nore traffic fromthe tiger team

Basically historical information docunent
collection is very crucial before you can do a dose
reconstruction. And basically when a veteran wites
into us, we want to focus on what are the questions
that the veteran has, what are the issues the
veteran wants treated. Basically when we go back
and answer the veteran, we try to keep the
information brief, to the point, answer the
guestions, only augnent to understand. W find that
over the years if you get into a |long and invol ved
di scussi on of the underlying science, you basically
confuse them and perhaps | ose their confidence in
what you're trying to do in concentrating on the
basi ¢ questi ons.

The main records sources we use are the
Personnel Records Center in St. Louis and also the
Coordi nation and Information Center in Las Vegas,
Nevada, and that's the biggest collection --
hundreds of thousands of pages of docunents
chronicling what happened during the nucl ear test

era, all stored in a repository in Las Vegas which
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DCE and Departnent of Defense jointly funds.
Basically this culmnates in all the docunent
research that was done early on in the program for
the first ten years of the program since 1978.

Now again, as | was sayi ng before, we | ook
for special orders for people if we can't find
i nformation, personal records. Again, we collect it
anyway. We want to collect as nmuch as we can on the
person. W al so conduct extensive interviews with
the person if the person's still alive, and in the
case of the person being deceased, we will talk to
the fam |y nmenber who wants to correspond with us.
O course that information is a bit sketchy, but
it's part of the information-gathering process. And
this all culmnates again in establishing
partici pation, and once we know what the person did
-- basic who, where, when and why questions -- we
construct a dose if needed. In sone cases, as Jerry
Steele will explain, there's presunptive
conpensation, very closely akin to your speci al
cohort group, that can receive conpensation
presunptively w thout needing a dose reconstruction.

So we pull all this together for the
veterans. W provide the fact sheet for the

program any of the personnel records and ot her
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source records that actually zero in on the person's
participation. W nake this available to the
veteran and to the VA if the VA wants it.

This kind of gives you an idea of the
techni cal data that we also collect during the
exhaustive search. | believe our job is a bit
easier than the job that you have before you in that
we're just worried about nuclear test participation.
W're not looking at multiple sites. W're only
| ooking at tests done in the Pacific, tests done at
Nevada test site, so basically our job is easier.
W only have two sites versus -- with a large
popul ati on versus the job that you' ve undertaken
wi th your smaller groups of people having done many
tasks at many sites.

But sone of the basic information we want to
collect in establishing participation is where was
t he person? You know, what did the person exactly
do when they were on the test site? Were did they
go when they went frompoint Ato point B? Wat
were the -- what was the weather? Was it raining?
Was it blistering hot? Didit rain later on? Wre
there winds -- wind directions and so forth, so al
this information is very key, as you'll find out

| ater on when we get to the dose reconstruction
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process.

Also lots of information on fall out
intensity and duration, lots of survey information
that exists in historical records. One of the nost
i nportant pieces of informati on we have is shot-
specific radi ochem cal data. W had cl oud sanplers
who went up and actually took sanples of the
radi oi sotopes that were in the debris of the nuclear
tests that provide sone very, very key health
physics information in determ ning the abundance of
the up to a few hundred isotopes that can be in the
debris, you know, both fission elenents as well as
t ransur ani cs.

And agai n personal exposure data, there's an
abundance of film badge data -- not in the early
days of the program but |ater on as tinme goes on,
we' |l talk about that issue. And of course |ots of
after-action reports that were witten that
chronicled the various different things that
happened at the test site.

Thi s bl ock di agram sunmari zes everything
that's in our Federal Register description of the
procedures and met hodol ogy for dose reconstruction.
We actually start with trying to gather film badge

data. And if we find the filmbadge data are not
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conplete, we | ook at other people in the sane
cohort. These are people doing the sane common j obs
as the person under question, and we | ook at the
fil mbadges and radi ol ogical data for the other
people. And again, we ask ourselves the question,
especially in the early days of the program do the
fil mbadge doses account for all of the potential
for radi ation exposures. In a lot of cases we find
that it does. So again we have to go and gat her the
radi ol ogi cal data for the environment in which these
peopl e worked and relate it to the particular duties
t hat they did.

One of the particular features in putting
dose reconstruction together is how to validate
t hose dose reconstruction. Early days, what we did
i s wherever we had robust film badge data on
personnel, we went ahead and reconstructed the doses
anyway, just froma priori radiological data, and
conpared those two results and that all owed us sone
means of calibrating filmbadges -- actual film
badge dosinetry that was known to be good in the
| ater periods of the programw th actual
reconstructions from ot her radi ol ogi cal data. And
this gave us the neans of calibrating the dose, and

of course in all this data that you're collecting
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during the tinme, there's scientific uncertainties
that were reported with these results, even by

cont enpor aneously, including the instrunments used
and so forth and the mlitary fare very good. W
can go back and actually dig up ol der technica
manual s and cal i bration procedures to know how
accurate instrunments were or how i naccurate they
were back at that particular period of tine. So
this is what allows us to actually put together the
external dose for people engaged in the testing when
filmbadge data is either robust or in sone cases
conpl etely | acki ng.

This is a very, very inportant slide in that
it tells you the one radiation environnent that we
are concerned with for all of our nuclear test
participants. On the right-hand (sic) side is
imrediate -- is at the tinme of detonation. If you
were at a test at the tine of detonation, you can be
exposed to pronpt gamma and neutrons. The tine to
the right side of the chart is delayed. This is
sone time after the detonation goes up or weeks,
nmont hs, hours -- actually hours, weeks and nont hs
|ater. And these are people who, at |east on the
ot her side, are exposed to activation products.

This is where if you were close enough in, the
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neutrons could actually activate the soil. W also
have descending fallout. |If the test of course were
cl ose to the ground, ground shots brought up a | ot
of dust and debris in the fallout cloud.

We al so have tests that were done in close
proximty to one another and also close proximty in
time, so you could have troops exposed to fall out
that's on the ground froma previous test. And al so
you can have fallout that is deposited on the ground
fromall of these sources of course that get |ofted
into the air and resuspended, so there's another
opportunity for exposure.

To give you an idea in the i medi ate range,
that's -- you're tal ki ng about being 5,000 feet or
closer at the tinme of detonation. And | can say, at
| east fromour population, is no one was cl oser than
2,000 feet. W have about 1,000 out of the few
hundred thousand that were between 2,000 and 10, 000
feet. About one-quarter of the popul ation, 50, 000,
were up to six mles away, and then the rest of the
popul ati on were further away and exposed basically
to del ayed sources of radiation.

W have two types of dose reconstructions in
the program the generic dose reconstructions.

These were done early in the program when we defined
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cohorts of people engaged in common military
activities. W performed dose reconstructions based
on a unit engaged in comon activities, what was the
wor st case dose that these people could have
received if they were engaged full-time in the
activity fromstart to finish of an operation. And
again, it provides a nmaxi mal upper-bound dose for
any mlitary unit that was engaged in a particular
operation. And this was the goal of the programin
the early days as envisioned by Vice Admral Mnroe
was |let's determine the worst case doses people were
exposed to, and | think that was a worthwhil e goa
during that period. This is before any novenent
cane along to say that we were going to be engaged
i n conpensation prograns. And as you can see, |ater
on that provides a little bit of a tension that's
been created in the program over the years.

As tinme went on, with the enmergency of
Public Law 98-542, we shifted from group
reconstructions into individualized dose
reconstructions. These are uniquely constructed
based on the actual activities of the people. W
performthem only upon receipt of the inquiry on a
person. It's based on the actual activities and the

anecdotal information they give us in terns of
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trying to resolve the inconsistencies. You talked a
l[ittle bit about that in your process, and | can't
add any nore to it except that we struggled in the
same way that you do in terns of trying to reconcile
the information. 1It's very difficult for these
fol ks 50 years hence to renmenber all of the details
they were involved in.

What we generally do, if they say they were
-- we say they were engaged in activity A and we
know they went to activity B and they say well,
along the way | did this, if it consistent with the
novenent where they went in noving fromone point to
another, we're going to give themthe benefit of the
doubt and include that activity. Furthernore, if we
have any kind of mlitary history that says well,
t hey did another event along the way that they
didn't remenber, we're going to credit themwth
this information, as well. And they may cone back
to us and say well, | don't renenber ever having
done that, | don't know why you're putting this in
t he dose reconstruction. | guess comcally
sonetinmes they fight about this, say why are you
adding this to me? Actually, we say, we're trying
to give you sonme nore dose that is consistent with

the mlitary records, so that happens in the
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process.

And sonetinmes we have to use the first type

of group dose reconstructions to fill in those
activities. |If we don't have the specific details,
we'll give themthe maxi mal dose for sonething that

t hey pl ausibly could have been involved in and they
didn't renmenber.

Bui l ding the participation scenario, very,
very inportant to dose reconstruction because it
establishes tine and place in a radi ol ogi cal
environnment. And very nuch |ike your process, we
construct the tentative scenario based on
informati on we have fromthe mlitary records. And
again, there's sonme inconpl eteness there and what we
do is do a careful triage between the two
contractors in terns of what do we know fromthe
records versus what we don't know fromthe records.
What are other plausible activities that could have
resulted in exposure to sources of radiation.

Again, we work in the experience of the veteran, if
the veteran is alive. |If the veteran is not alive,
this is where it really gets sketchy. And | haven't
heard that during sone of the discussions of your
Board neetings here is what do you do for fol ks that

are not living? |'mpresumng that they can still
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file a claimand you'll still have to do a dose
reconstruction, but how do you work around the fact
that you may not have a prinme source of anecdota
evi dence?

Again, after this is all done, we construct
the final activity scenario. W identify the
sources on certainty fromthe historical records and
we provide this to the dose reconstruction teamas a
result of the triage of activity and the conpilation
of the records.

These are sonme crucial technical data that
we nust gather for each -- device output spectrumis
very, very inportant. It tells you the
radi oi sotopes in the cloud and it tells you the
rel ati ve abundance of them Very, very inportant
for constructing internal doses, and we'll have sone
-- we'll talk nore about that.

Also if we have the fol ks who were exposed
to pronpt neutrons. Again, during the tine, we
didn't have neutron dosinetry to nmeasure this
i nportant conponent of radiation exposure, and if
t hey were cl ose enough, they're certainly there.

And we use our conventional transport codes to cone
up with neutron doses.

We have to normalize field neasurenent data
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because it's taken at different points in tine. |If
you read a |l ot of our text, you have terns like H
plus 1, D plus 1. That's hour plus one. Day plus
one, that's tal king about tinme el apsed since the
actual shot. W want to normalize to sonething like
the first hour after the shot. W want to bring al
the data back to that normalized position.

Next we | ook at free-air exposures occupied
at shot tine, the troops that were -- the few troops
that received neutron exposures that were in
trenches. So then of course we use tine, distance
and shielding in terms of what woul d have been the
neutron dose if they were partially shielded, chest-
hi gh out of the trench, so that's al so added in
t here.

Then again all of the associ ated
uncertainties with the scientific techni ques we use
of course are overlaid onto the process.

So that's the initial environment. Now we
shift to the residual radiation environnent, and
again there's a wealth of radiological data that's
been collected at the time. There' ve been contours
drawn and basically it's take all this data and
normalize it to one particular tinme conponent so we

have a standard franme of reference. And again,
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we're trying to overlay the participant wal ki ng

t hrough these contours of radiation -- varying
radiation levels to integrate the external gamm
dose. And at this particular tine we | ook at
environnmental data to say what were the potentials
for internal exposure, either through ingestion,

i nhal ati on or absorption through the skin, although
t hat becones a very snall conponent.

So again this particular point, once we
understand the external exposure for the residual
environment -- residual dose environnment, then we
start to think about how we're going to do an
i nternal dose.

Now for each shot, in order to conduct this
cal cul ation, we have to | ook at the decay rate, and
that's been enpirically determ ned for many of our
particular tests. |If you |look at the -- again, the
radi ochem cal m x, there's been plots of how the
radi ati on nmeasurenents decay over tinme. Most of
them decay by T to the mnus 1.2. In sone
environments it's mnus 1.3 and then sone -- if the
-- you' ve got weathering involved, it could be m nus
1.4, but all of these are well-established from
enpi rical neasurenments. So we have to apply that

factor to a particular situation.
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Again we have to nornmalize it back to a tine
base, an hour after the shot, then we draw maps of
what ever the isopleths of radiation that were at
hour plus one. And then of course we identify the
uncertainties associated with applying these
factors.

O course what we have is you had sone
troops involved in a couple of days of the
operation. You have nultiple surveys done in space
and tinme. You have troops marching in where the
radiation is not only varying by contour, but it's
varying by decay. W do linear regression on the
[level wealth of this data]* to decide what's
happening in terns of wal king out from ground zero,
what type of radiation |evels you could expect.
Then we characterize that field in surface and tine,
just what's going to happen with it, and we overl ay
on that the actual marching of the troops, going
t hrough sone defi ned nmaneuver that you can find in
the mlitary records across this varying radiation
field in space and tine. And again, using conputer
nodel s and so forth, we can conme up with an
integrated dose for a troop activity, marching
t hrough a coupl e of days of varying radiation

fields.
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This is a very, very key chart for dose
reconstruction of internal doses. The block in the
m ddl e, activity concentration, is the main quantity
t hat one nust have in order to honestly do a
i nternal dose reconstruction. And if it weren't for
t he radi ochem stry and fil m badge data, it would
probably not be possible to do an internal dose
reconstruction. And what we do there in mating
those two pieces of data together to make this
possible is if you know the rel ative abundance of
the isotopes in the cloud, you know t he gama
emtters fromall of those isotopes, you have a film
badge on a person who is being exposed to the ganm
conponent of these isotopes in space and tine, you
can go back and actually calibrate what the
radi ochem stry should give as far as sone kind of
absol ute out put.

Once we do that particular calculation, then
we go back and we can derive an actual activity
concentration corresponding to that particular tine,
| i ke going back again to the relative abundance of
all the other elenments of the al pha, the beta, the
gamma and all the radioactive constituents and
construct an activity concentration. After we've

done that, then we enter it into all of the internal
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dose nodels that we're accustonmed to using. In our
particular programwe originally started with | CRP-
30 and we still, for the nost part, use |ICRP-30, and
"1l explain why we're not using nore nodern nodel s
today. I'll just give you a reference point. W
use organ dose factors that -- also fromICRP-30 to
nmove fromthe activity to the dose for the
particul ar nodel, and al so we check this through
consi stency with other radiol ogi cal neasurenents to
make sure again that we have sone reference
calibration to filmbadge data. And this is, in
short, how we do the internal dose estinmate.

Agai n, before | showed you the radi ocheni ca
anal ysis, very crucial to this. Al so the
condi tions, what kind of winds did you have ongoi ng?
What kind of surface |evel neasurenments did you
have? What ki nd of resuspension did you have at the
particular time? This is where we get into the
real m of maki ng sone assunpti ons.

As you know, resuspension is a factor that
is very, very hard to tie down, even fromall of the
literature data. The best you can tie resuspension
down i s perhaps by order of magnitude by a factor of
ten. Mst of the resuspension factors we use are

ten to the mnus six, ten to the mnus five, ten to
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the mnus four. W do have sone special situations
where it could be mnus three or mnus two. But for
the nost part, if we're going to err on the side of
the veteran here, if we have a choice of picking say
ten to the mnus five or ten to the mnus four,
we're going to pick ten to the mnus four, just for
maki ng sure that we're not underestimting the
radi ol ogi cal condition.

Agai n, we have external doses to calibrate
everything back to. | think that's a very, very
crucial point here. |[If you have a situation where
you have good dosinmetry at some point in your
program that allows you to do that.

Uri ne bioassays, early on in the program
there were small cohorts of people had urine
bi oassays. W haven't found themto be of too great
a hel p because they are gross neasurenents. They're
also -- did not have the accuracy in those days. W
find a very difficult time correl ating bi oassay
nmeasur enents back to doses. | guess the factor that
wor ks best for us here is the bioassay data usually
conplenments the filmbadge data, so really they were
not of any necessity -- it doesn't help us very much
in doing a dose reconstruction. | think they were

taken at the tinme to provide, at the tine, high
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exposure cohorts to see what kind of internal
exposures they m ght have had.

But we've al so done sone noder n-day
bi oassays, pl utonium bi oassays, and | can say from
the limted experience we had in doing a pilot study
isit's really not given us any kind of data that we
can rely on for a dose reconstruction. In fact,
nost of the uncertainties in the process are such
that it just doesn't give us the degree of
sensitivity in looking at internal doses by sone
alternative neans, although we've tried very hardly
(sic) totry to get that to work.

But again we take a conservative sel ection
of sone of our assunptions. W tal ked about
resuspension. Breathing rates, if the troops were
marching at a kind of fast rate, we're going to use
a breathing rate out of ICRP-26. Now | think it's
been updated to ICRP-123. That is conservative with
respect to the stress of the activities that they
were undertaking as a marching troop into a fall out
-- or a deposit fallout field.

Al so the duration of the exposure, if we
can't tie down precisely how long the person or
troops were in a fallout field, we're going to

assunme that they were there for the | onger period of
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Activity fraction of each isotope, we're
going to make the nost conservative of the estinmates
there if we don't know. Particle size kind of cones
into that equation. One is if we can't determ ne
what the particle size is, we're going to assune
that it's a ten mcron particle size with the
foll ow ng exception that if we know that there's a
| arger particle size that would pronote a | arger
dose to a specific organ, we're going to use that.
In case of lung, we're going to use a 20 mcron
particle size because that nmaxim zes the dose to the
lung for the particular veteran who needs a | ung
dose. So again, we're always working on the naxi nal
si de.

VWhat we try to get out of the internal dose
is a 50-year dose conmtment to a specific organ
That will beconme clear to you why we picked that as
t he dose.

Once we've done the dose reconstruction, now
it's the reporting requirenment. Under 32 CFR 218 we
have to come up with an external dose that's based
on the al pha, beta, gamma. W al so have to cone up
wi th external neutron and we have to report the

range of uncertainties for the doses. And of course
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if you | ook at the standard, it's not very specific
on what type of internal dose that you' re supposed
to report. It doesn't say whether you're supposed
to report a total effect dose equival ent, an
effective dose equival ent or dose equivalent just is
very, very open.

And what do we do in that case? Wll, we go
to our custoner, the VA and say well, what is it
that we nust provide to the VA in order to fulfill
the requirenments of a claimsubmtted by a veteran?
And in doing so we provide a total external dose
with a 95 percent upper bound in rens. W also
provide an internal dose to a specific organ and --
that corresponds to the VA-cl ai mred di sease. The
i nternal dose we do not provide a range of
uncertainty on. It's inherently high-sided for sone
of the reasons | nentioned before. If we're going
to pick resuspension factor, it's going to be on the
high side. If we're going to pick a breathing rate,
it's going to be on the high side. So every
i nternal dose that we provi de because the
assunptions is inherently high-sided.

O course if there's an eye and skin dose
needed for a particular VA claim we provide that

when there's a related di sease for the eye or the
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skin, such as your basal cell carcinom.

The veteran-provi ded doses we do sonmething a
little bit different. W give themthe tota
external dose with the upper bound. Internal organ
doses, we don't provide it, and the reason we don't
provide is that particular tine when a veteran
corresponds with us, it's unclear to us whether
there's a specific disease process involved yet at
that point, or the veteran may just want sone
baseline information, trying to make up his mnd as
to whether he wants to submit a claimto the VA or
Departnment of Justice. And if we provide of course
a total effective dose equival ent internal dose,
that's going to clash and be confusing with
transmtting the dose to the VA later on. As you'l
see, an organ dose is not going to correspond to a
total effective dose equival ent internal dose, so we
don't report that for the nmere fact that we don't
want to pronote sonme confusion in passing out
radi ation information. Lord knows fromthe nyriads
of letters we receive fromveterans, it's very
confusing just to explain basic radiation units and
principles to them so we try to keep this at a
sinple |evel.

And of course we very, very nuch stress to
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the veteran that even though we're providing them
sone basic dose information, he doesn't need to have
this information in order to file a claim and that
wi |l becone evident to you when Jerry Steel e and
Neil Qchin talk about the VA regulations. One of
the comon nyths is the veteran believes that he has
to have a delineation of radiation dose in order to
file a VAclaim In fact in sonme cases | think they
have to have proven participation information. And
agai n, none of these of course would prevent a
veteran fromfiling a claim |If they don't have
participation and dose information, they can stil
file a claim VA by their regulations, of course
are bound to conme to us and get that sane
information all over again, so again, you can see
this process is doubled up somewhat in the m nds of
t he veteran.

Next course of slides I'"'mgoing to get into
sonme of the special issues in the programthat have
ari sen over the years, and |I think you want to pay
particular attention to these in terns of sone of
the things that have caused us heartburn over the
years.

First is reporting filmbadge doses. W

believe that the film badge doses you report have to
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mrror what's in the record. And in our particular
program film badges weren't wi dely worn by folks.
Wen | say widely worn, in '56 there was a policy
that said we'll put a filmbadge on every person
that goes into the test area. O course the reason
for that is through the 1940's and 1950's, film
badge dosinmetry was still an enmerging dosinetric
technology. Not all the bugs were ironed out in it.
O course there were nmanufacturing problens and
because you couldn't mass-produce film dosinetry at
that time, there were a | ot of people who were
engaged in radiation risk activities that didn't
have badges, and those were kind of operational
deci sions nade at the tinme. But as we get |later on
into '56, the technol ogy was not nuch better.
Agai n, the drawback is it only neasures the external
gama conponent. And al so the benefit of filmis
many of the filnms that atom c veterans wore, we can
actually go back to our repository at Los Vegas,
recover them and actually | ook at the image on the
badge.

We found for a few of our test series -- in
1956, for instance, Redw ng; in 1962, Dom ni ck* --
that some of the badges suffered environnenta

damage -- heat, humdity, light |eakage. Again, we
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were just learning howto nass package dosinetry and
put it on people in a very, very danp and oceanic
environment in the Pacific, and so we had to |learn
the hard way that film badge dosinetry en nmasse was
not that sinple. And again, you can go back to the
records and pull these out.

In terns of doing uncertainty analysis on
fil mbadges, because we -- Crossroads, perhaps only
ten percent of the total dose conm tnent was done by
fil mbadges, the rest was done by dose
reconstructions, and we had various different
productions of filmover the years, we engaged the
Nat i onal Acadeny in a study to characterize film
badge uncertainties. And it's done specifically by
series in terns of bias, processing errors and what
have you. It doesn't depend on whether you were in
the Pacific or whether you were in Nevada test site.
It depends on whet her you were doing dosinetry for a
few nmonths or for nine nonths.

And what we found out in the study --
scientific study is it provided us a very, very good
basis for doing statistical uncertainty. In fact,
we use it quite extensively in our program and if
you haven't seen this particul ar nonograph, you

ought to get a copy of it because it's invaluable in
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terms of the sources of error.

But one of the factors that came out in
this, it said if you want to get true deep dose
equi valents, we're going to have to divide our doses
by a factor of -- or multiply our doses on our film
badges by a factor of .7, and that was a little bit
troubling in the program as even though that's a
good scientific answer, has a |l ot of good backup as
to why the recorded i nage should be | owered by .7 --
again, when we dealt with the public in trying to
put that information out, we got lots of information
back that you're lowering my dose. It doesn't match
what | have in the record. How can you take good
science, | don't care if it is the National Acadeny,
you're lowering ny dose. That's the dose that's
been in ny record for the last 30 years. How dare
you cone al ong and change the particular dose in the
record.

We also ran into a discussion of what do you
do with damaged fil m badges. As you know, when a
filmbadge is damaged by heat and hum dity, you get
a darkening of the image, which relates to perhaps a
hi gher radi ati on exposure. That | could explain
away a little bit better in the programin that when

we enpl oyed dosinetry you had peopl e side by side




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

91

who had good dosinetry next to people who had bad
dosi nmetry, so again you could establish some parity
in ternms of knowi ng that a darkened i mage from

hum dity actually did erase what your radiation dose
was.

So those are kind of the factors that we had
to deal with in communicating film badge information
to veterans, and we finally abandoned using the
factor of .7 and we used the actual dose of record
that's on the fil mbadge, unless of course health
physi ci st in exam ning the badge says we have a
conprom sed i mage and a dose reconstruction woul d be
in order. So again the public perception in trying
to apply good science on filmbadges is we're
| owering their doses, and it's not a good position
to be in so |l just want to pass it on to you as you
engage yourself in looking at lots of film badge
records and |'"msure you're going to run into in the
ener gy cohort.

As fil m badge dosinetry technol ogy energed
through its devel opnent, we al so had changes over
tinme in terns of radiation limts. Back in
Crossroads the radiation limt in '46 was a tenth of
an R per day. As time went on, say to the era where

we had lots of filmbadges in the late fifties and
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md fifties, it was 3.9 Rin 15 weeks, and sonme of
you who have been around the radiation trade can
relate to that if you take -- that's a quarterly
dose, which if you take tinmes four gives you 15 rem
per year |imt that we had as our national radiation
occupational exposure limt.

And of course during the tinmes where we had
hi gh acci dental exposures, there were speci al
physi cal exanms done on fol ks, bioassays taken. And
we al so know from 1956 when we tried to put film out
there en masse that it's just -- you just can't put
it in a holder and hang it on sonebody and go out in
a wet environnment. It doesn't work that way. So
we've had to | earn through other |essons | earned.
But we do have a supplenent with a wealth of other
extensive nonitoring data to back us up.

And of course a lot of the things you're
going to come across in a business that's done over
a nunber of years where the radiation standards get
stricter and your practices get better as you learn
nore about | essons |earned is the information-
gat hering process, the public's going to want you,
along the |line somewhere, to admt that the
government did them wong. And of course that puts

us in a very precarious position in the NTPR program
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inthat we're only the fact-gathering people in
terms of, again, was | there and what dose did |
get. And again, we do that by seeing what the
records chronicle, w thout any judgnent as to

whet her there were less strict practices, let's say,
inthe forties versus the fifties versus the
sixties. Certainly you can see how things evol ved
over the years, and it's quite amazing that despite
t he changes and practice that, again, the wealth of
data hel ps us go back and chronicle what really
happened in ternms of what exposures these people
recei ved.

So again, we report doses based on the
facts. You know, the facts and nothing but the
facts. Again, we place no judgnments over
radi ol ogi cal practices, but that's sonething that
you're going to be faced with in terns of people
submitting clainms is they want the governnent to
admt fault to the radiation dose that they
recei ved.

What you'll probably run into, does better
sci ence always help us in terns of working
conpensation clainms? No, it hasn't hel ped us at
all. 1It's gotten us into sone really heavy

guandari es.




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

94

| f you go back to 1985 when we established
the program we used the best | CRP NCRP standards at
the tinme and, again, we used |ICRP-30, ICRP-26. Now
as dose conversion factors have changed over the
years and we | ooked at better biokinetic nodels,
have we put theminto the prograns? No, we haven't.
We | ooked at themvery carefully and said if it's
going to | ower the dose to any degree, we're going
to leave the old science intact. By the sane token,
if any of these case-by-case situations raise the
dose to the person by applying the nodern science,
the newer, up-to-date science in dosinetry, we wll
put it in on a case-by-case basis.

So basically our tightrope that we walk is
reviewi ng the new science. |If it's going to |ower
t he dose, we make that acknow edgenent and then
don't put it into effect. |If it is going to
appreciably raise the dose, we will put it into
effect on a case-by-case basis.

Again this all kind of contributes to the
public perception that science is not hel ping them
In our cases, if you -- in putting science into
effect that | owers people's doses over tinme as the
program mat ures, people are going to becone | ess and

| ess sanguine with the science, even though we know
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it's best science, as some of us who are scientists
in the roomknow. And the public perceptionis
you're lowering ny dose again and you're hel pi ng
produce an answer that is not going to help or get
me conpensated. So you're going to be of course
paying attention to that tine and tinme again as your
program mat ures over the years.

What | believe is what that's led to the
very last bullet on the chart is as the public
perceives |l ess and | ess science helping themwth
conpensation, nore and nore there's soci o-econonic
sol utions such as presunptive conpensation that
Congress feels the need to cone along and award
conpensati on benefits through other neans. So you
can see how this evolved over the nunber of years.

Here's one that | think really threw the
credibility out the window on the NTPR program
W' ve been engaged since 1978 in comng up with the
maxi mal doses to cohorts of people. Again, Congress
canme along and said we're going to do individualized
dose reconstructions, so when you nove from maxi ma
doses to units to individuals doing specific things
over specific periods of tinme versus an entire
operation, doses are going to go dowmn. Even though

we know an individualized dose is going to be a
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better dose for that person, in the m nds of the
person who say wote in to the programin the era
bet ween 1978 and 1984 now submits a cl ai m because
there's a VA program the dose is going to go down.
And this happened -- this happens tinme and tine
again in our program W see people witing in
accusing us of lowering their doses.

O course if you really look at all factors
consi dered, when we went to individualized doses we
al so were required to account for periods of
exposure that weren't covered by fil mbadges. So
actually doses kind of go in both directions as
doses not only go down fromthe generic dose, but if
t here have been specific instances that are not
covered by any of the information we have, the dose
can clinb back up. Again that |eads the public to
beli eve when they wite in as we have gai ned nore
and nore historical information over the years that
we really don't have a handl e on what the dose is.
And as tinme has gone on when we've gotten better and
better information both from historical records and
for other veterans engaged in the other activities
and their buddies wite in, we get a better
definition of what they did. And when you get a

better definition of what you were engaged in, the




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

97

doses generally are going to go down. So it's one
of these perceptions that the veteran feels that
there's no net gain here at all in |earning nore
about the process as tine has gone on.

And of course this has redoubl ed over the
years, despite the fact that we've had NAS | ook at
our dose reconstructions. Again, the public regards
dose reconstruction in our programwth very, very
hi gh suspicion, and this is the area of our program
that carries, still to this day, the highest
controversy with any group -- Congress, the general
public, veterans at | arge.

Anot her m sconception is accuracy of doses.
You have to really view accuracy in terns of what
the progranmis intended to do. W started these
prograns with the idea in mnd -- at |east we knew
fromthe direction of Congress that we're going to
support conpensation prograns. The need for
accurate doses can be very, very highly
m sunderstood. If you're supporting a compensati on
program are you really interested in taking a
yardstick that's 36 inches |ong and precisely trying
to come up with alimt around 36 inches. O do you
find measuring 40 i nches on the yardstick's good

enough and you nove on. Again, in terns of working
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with the VA progranms, we're trying to give benefit
of the doubt to the veteran. W view accuracy not
in terms of how accurately can you nmeasure 36 inches
in the yard, but if we, through the information, can
only get 40, 42 inches of the yard, that's good
enough for the veteran, provides sone nargin of
error and benefit of the doubt.

In 1985 and 1995 t he National Acadeny of
Sci ences took a hard | ook at our dose reconstruction
program '85 when we first started it, '95 when we
were doing the nortality studies, and they
recogni zes (sic) that high-bounded doses are good
for conpensation program but any -- anything that
we're doing in terms of central tendency val ued
doses, we really aren't a programthat's doing that
to any degree of accuracy, so one can get the
m sconcept here that NTPR doses are not accurate.
Scientifically they're not accurate. Are they high-
ended in terns of serving the conpensation progranf
Surely they are, and that was the intent for our
perform ng dose reconstructions.

| ndependent oversight, that's a very, very
i nportant issue. The Energy Wrkers Enpl oyee
Conmpensation Act started off with this advisory

panel. This is a very, very good thing. W didn't
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have this in the NTPR programin the early days, or
we had it in sone kind of fragnmented fashion. In
1985 and ' 95 the NAS of course | ooked at our doses.
They said they're not accurate enough for
epi dem ol ogi ¢ study, and certainly I would not take
our doses and our database and subnmit themto any
review for epidem ol ogi c purposes because they're
hi gh-sided. And | think you all know hi gh-sided
doses are going to produce | ow sided risk estimates.
For the fact that we have a gamut of doses that
coul d be accurate to hi gh-bounded, you're going to
have risk estimates that are off to the sane degree.
But they are adequate for supporting compensation
prograns, and | think one of the early-on comments
to your programis how do you wed the two together.
Can you wed conpensation with the goals of doing
scientific epidem ology |ater on.

| don't think you can. | think if you're
going to pick one goal versus the other, you're
going to get there fromhere. |If you pick
epi dem ol ogy as your goal, you're probably going to
get very, very expensive dose reconstructions.
They're going to be highly accurate. They're going
to serve the purposes, but again, are we going to

serve the public by sparing that expense. [If you go
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to supporting a conpensation program which sone of
you | see in reading your Federal Register is you' ve
got some connection that if your dose in the worst
case i s never going to get you to a good probability
of causation nunber, finish the work and wal k away
fromit. O by the sanme token, if the dose is very,
very high and already gets you there to the answer,
are you going to go the extra yard to get the rest
of the radiation dose. |If that's your main content
of your program | don't think you would be able to
really | ook at doing epidemology, so it's sonething
that you all need to consider, that you' re probably
going to have to sacrifice one for the other.

GAO of course cane in and | ooked at our
programin January, 2000. They confirned the
previ ous NAS finding that we're doing high-sided
dose estimates. They also said there's no better
alternatives to dose reconstruction. This was even
taking a look at our prelimnary results on our
pl ut oni um bi oassay. But they did note that we did
not have an independent review process, that
apparently the Acadeny, in |ooking at the program
twice in ten years and the GAO |l ater on, five years
hence, is this is not considered an oversi ght

process, and said when the finding -- the big
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finding -- the only finding they had in the GAO
report is that the NTPR program | acks an oversi ght
process. It lacks an independent review process for
dose reconstruction. And of course the action item
was, DoD establish such a thing. And of course that
got us into a Congressionally-directed NAS study
that's ongoing at present to |look at this very, very
i nportant question.

The maj or issues that we have, and sone of
you have read the statenment of work for the NAS
study we're tal king about -- accuracy and so forth.
To put this in the words of John Till*, the
Chai rman, the major issues here are the doses right.
Again, we're not using the word accuracy. Are they
right, are they serving the conpensation program
And are they fair, and that's sort of the sane
guestions |I'm hearing you ask here today. And we'l
see that report in the spring of next year.

Agai n, Congress asked themto recommend what
ki nd of permanent system of review should be put in
place, if any. So that's another public policy
guestion that's going to get answered during the
course of the study. And what they're doing in our
study -- and Mark, you'll find this of particular

interest -- they are basing their review on a sanple
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of 99 dose reconstructions that have been stratified
by series, by nunbers of people involved in specific
series, also whether they had internal doses,

whet her they had high doses and there's sone ot her
discrimnators there that figured into their
stratification of these 99 dose reconstructions.
They al so run the ganut of the programfromthe
early days before we were supporting conpensation
prograns and well into the era of today where we are
supporting heavily VA clainms. And of course you'l
see this process or these results released in April,
2003.

Interfaces with the Departnent of Veterans
Affairs. W provide the participation in dose
information to the VA. W don't interact with the
process. Again, we provide in accordance with our
Federal Register requirenents. W don't receive any
f eedback as to what the VA does with the doses. W
don't get involved in benefits review decisions that
Jerry Steele will talk about or the nedical review
that Neil Gchin will talk about, or the final
decision as to whether there are nerits for grant of
an award. And also we don't receive any feedback on
t he process on individual veterans as to whether

t hey successfully worked through the process or not.
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So this is a conplete unknown to us.

What | can point out is, as far as oversight
is concerned, is the VA, by Public Law 98-542, has
an oversight process. W don't have it in our
program but the VA has it through the VA Advisory
Comm ttee on Environnental Hazards, and they oversee
the process of the VA review of radiogenic di seases,
probability of causation, all those particular
i ssues. But again, that doesn't factor back to
DTRA' s program

As far as our relationship's concerned,
we're very nmuch engaged in managi ng the process.

And what | nean by that is making sure that when we
get information fromthe VA that we have a proper
citation of a disease so that we can gather the
information and go forward. W have the veteran's
clai mand specific statenent of claimthat we get
all of the information the veteran has provided to
the VA, so this hel ps us put together our package,
and making sure that all the boxes are checked up
front as to having all the information that one
could get fromthe VA in order to nove forward in
our process. So we do nost of the tinme managing to
make sure this happens. W're one place in DITRA

The VA of course has 57 regional offices across the
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country and, again, we need to make sure that that
process is nonitored, that we get the information
uni formy.

The one inportant thing that Jerry Steele is
going to concentrate on, the very last thing, is VA
can grant benefit of the doubt. One of the
guestions you' d asked is once they get through our
process, the veteran gets the dose, he doesn't get
the grant of the award, is it the end of the Iine.
No, the veteran can come back and contest the dose
to us. W go through a very extensive question and
answering process in trying to satisfy the veteran's
i ssues over the dose. And oftentines we're not able
to and, you know, when does the process end. And I
think if you | ooked at your Federal Register
process, it's kind of open-ended and at sone point,
you know, you have to say that the answer is the
answer. But through the VA if we had issued a
decision to say that we could not put themat a
particul ar event, the VA can | ook at the
preponder ance of evidence -- we | ook at the records
only -- and say as a result of other evidence, if
the person was at a particular test, they can
concede the person's presence at the test, cone back

to us with a hypothetical scenario for
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reconstructing the dose and we reconstruct the dose.
So again, the veteran does have a benefit of the
doubt process.

Anot her neans of benefit of the doubt
concerning the dose reconstruction is the veteran
can bring a second opinion dose into the process.
And if that dose disagrees with our dose by nore
than a factor of two, the VA by | aw nmust go out and
contract with a third party to provi de sone
reconciliation of the two dose estimtes, and
what ever final result cones out of the independent
dose estimate is finally what results in the dose
assigned to the veteran.

| n sunmary, our dose reconstruction supports
hi gh-si ded doses, thus we support conpensation
prograns. W try to support benefit of the doubt to
the veteran. Over the years we've had to conprom se
the science in order to interface with
adm ni strative and public policy issues and we
tal ked about sone of those at |length at the end of
the brief.

The PC process is totally independent of
ours. Basically it's an interface with the VA
wi thout interaction. And again, independent

oversi ght has been sporadic with the program and
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sone renedial action I'"'msure will be recommended
with the issuance of the National Acadeny report in
April, 2003.

Questions and di scussi on.

DR ZI EMER. Thank you very nuch, M chael
Yes, the floor is open for questions and di scussion.

M ke -- or Mark.

MR GRIFFON:. | think -- | was just
wondering and | think I've seen this -- | either
talked to you or sone of your staff at various tines
and got sone of this information off the web site,
but I was wondering if the scope of work for the NAS
review is available. | think what's on the web site
is probably the full scope. And then also if the
NAS panel has devel oped protocols or procedures for
review in the cases and if those are avail abl e.

MR. SCHAEFFER: The first question
concerning the statement of work, they actually
condensed it down to the two basic issues with the
concurrence of the Veterans Affairs staff who they
worked with in terms of are they right, are they
fair.

As far as the other question of the actual
prot ocol devel oped to review, again, due to the

nature of the National Academnmy of Sciences in doing
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an i ndependent investigation, they have not shared

t he devel opnent of this protocol with us or actua
procedure they' re using to conduct the review. And
| would be quite certain -- | don't think |I'm making
any presunptions here -- if you were to ask them

t oday, they probably would say that they can't nake
t hem avai l able to you or to anybody. But it m ght
be a question you want to ask after April, 2003 when
the ink is dry on their report.

DR ZIEMER Doesn't the Academnmy now have to
operate under a process that very nmuch | ooks |ike
t he FACA process where their deliberations of their
commttees open and so on? Wuldn't that --

MR. SCHAEFFER: It's certainly true they're
under FACA, just as you are here. However, the
actual work products that take place outside the
public forum they can tell the public what the
bottomline is in terms of what they' re doing as a
result of the devel opnent of the protocol, but they
can't tell you exactly what they' re doing as far as
| ooki ng at the dose reconstructions. For instance,
we know they're | ooking at 99 doses, and why they're
| ooki ng at 99.

DR ZIEMER: And | think that's the kind of

information we're tal king about here. W're
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interested in the nethodol ogy, not the details of
t he doses and so on. You know, is there sone |ogic
-- is it -- yeah, the rationale for -- how nmany
total dose -- 99 --

MR. SCHAEFFER: They | ooked at 99 doses.

DR ZIEMER Qut of how nmany? Wat's --

MR, SCHAEFFER: I ndividualized dose
reconstructions out of 4,000 or 5, 000.

DR ZIEMER ' Cause we were thinking about a
two to three percent.

MR GRIFFON: That's the sane.

DR ZIEMER Is that where the nunber cane

fronf

MR GRIFFON: That's where that nunber cane
from

DR ZI EMER  Yeah.

MR GRIFFON:  Yeah.

DR ZI EMER.  Ckay.

MR. SCHAEFFER. And what they're doing in
terms of the internal review, they've not shared
that in public with anyone. W do know that from
time to tine they conme and gather records from us.
We have to provide redacted records to them \at
they' re actually going and what content they're

drawi ng fromthose records, | don't think anybody
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knows. But we know fromthe statenent of work that
the -- whatever has been done in the process, such
as what you're tal king about, Congress has asked
that they report exactly how they conducted this
process, so that will beconme a nmatter of the public
record when the report's issued.

DR ZI EMER: \Whose decision was it to use
ol d science when it benefitted the claimant and new

science when it benefitted the claimant? |In other

words - -
MR. SCHAEFFER: It's been in the process --
DR ZIEMER -- there's alnost an issue of
fairness here. You could say well, 1'Il use

what ever, old and ol der and new and newer. I

nmean - -
MR SCHAEFFER: If newer results in a dose
that's --
DR. ZI EMER  Yeah, | understand what you're
sayi ng, but who -- is that a policy decision or --

MR. SCHAEFFER: It's been a policy decision
t hroughout our programfromthe tinme even before |
joined the program and |I've not changed that policy
in any degree. It does work against the science, of
course. And you know, it begs the question again is

if you were to put that into place and what do you




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

110

do about conpensation to fol ks that perhaps woul d
not have been given conpensation years ago. Al so
begs the question on the other side is what do you
do if it -- there's often a nore favorable award

t oday, how do you go back and back-check that in the
system Again, since the VA process is not married
to our system it's hard for me to conjecture on

t hat one.

DR. NETON: If | mght -- this is JimNeton.
I'"d like to ask a question, Mke, on that issue.
Maybe some clarification on what you were sayi ng.

My understanding is that you based the program
initially on the current science, the best science
at the tine.

MR SCHAEFFER: That's correct.

DR. NETON: But then you were just reluctant
to change to a nore current nodel if it would --

MR. SCHAEFFER: Lowered --

DR NETON: -- be detrinental to the
claimant. So an instance, in 1985 | CRP-2 was the
standard in effect for regulatory purposes, but you
nonet hel ess chose to use the | CRP-30 nodel s.

MR. SCHAEFFER  Uh- huh.

DR. NETON: So they were the best nodels

avai lable at the tinme of the programinception.
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MR. SCHAEFFER  That's correct.

DR. NETON: Ckay, so | think that's an
i nportant point.

MR. SCHAEFFER: And that's going to | oom
heavy on anyone who runs this -- you know, | ooking
back at the program 20, 30 years hence, what you do
about that issue. | don't know the answer to it.
The fact that you all are starting a program afresh,
you mi ght have a better idea on how to handl e that
so we can learn fromyou

MR. GRIFFON. Just one nore thing. Are
there any provisions for this whole Special Exposure
Cohort -- | know you have presuned causation for
certain subclasses. Are there provisions when you
can't estimate a dose -- I'mgoing to use the words
fromour regulations -- with reasonable certainty
where you woul d consider -- have you had t hat
situation, first of all, where you can't estimte
the dose -- a reasonable estimate of the dose. And
secondly, are there provisions for adding those
i ndi viduals or classes to the presunmed causation
gr oup.

MR. SCHAEFFER: The answer to that question
-- the first question is what do we do if we can't

performa dose reconstruction. | don't think we've
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ever faced a situation where we couldn't assign sone
dose value. And basically gets us back to the chart
where it's fairly well-defined, the activities for
at nospheri c nucl ear testing and post-war occupation
of Hiroshima and Nagasaki. By the sanme token, we
are blessed with mlitary records. The mlitary
kept very, very robust records of what people did
and where they went, except in the cases of we do
run into sone frustrations with H roshi ma and
Nagasaki where people went on excursion trips apart
fromtheir regular duties and they never got
recorded. That's not to say if we can't get the
record and VA concedes that they were there, again,
we're still able to assign a dose to that particul ar
process. \Whether they were at the ten-mle limt of
the two cities or whether they were inside the city
or even just traveling around 20, 30 mles away, we
can still assign some maxi mal dose val ue.

Now you had a second question, speci al
cohorts.

MR GRIFFON: Right.

MR. SCHAEFFER: The special cohorts in our
program have been the Congressionally-nmandat ed
decisions to grant individuals in the sane

popul ation -- atomc testing, Hiroshim, Nagasaki --
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presunptive conpensation just for being present.

And it's been done for certain classes of diseases,
ot her special categories which Jerry Steele w ||
talk about in terns of the conplexities. But it is
possible in the course of the VA program where a
veteran can file under both prograns. And are there
any advantages -- lots of pros and cons on that that
it's too conplex to answer.

DR ZIEMER Ckay. No further questions?
Then | thank you again, M chael --

MR GRIFFON: | just want to add on that the
pros and cons that are difficult to answer m ght be
of interest for our Special Exposure Cohort working
group because | think that's a simlar issue with
the pros and cons of petitioning to get in the
Speci al Exposure Cohort.

DR ZI EMER Thank you very much. Next
we'll have a presentation dealing with adjudication
of clainms through the atom c veterans. The
presenter is Jerry Steele, who's with the Departnent
of Veterans Affairs. Jerry began his work with VA
regional office in Montgonery, Al abana severa
decades ago and then transferred to the VA central
office in the md-eighties. Jerry did his

under graduat e studies at the University of
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M ssi ssippi, his graduate work at Troy State

University in Montgonery, and currently Jerry is a

consul tant and advisory -- I'mtrying to read this
witing -- consultant for the advisory review staff,
conpensati on and pension services. |Is that the

correct title?

MR STEELE: Yes, sir.

DR ZIEMER Good, | want to get it
correctly in the record, even if | get it wong
here. Thank you. Jerry, if you would, please.

MR STEELE: | know the schedul e had ne on
before M ke today, but as it turns out, MKke pretty
wel | taught my presentation. Are there any
guestions?

(Laught er)

MR. STEELE: No questions? W wll address
exposure, the regul ati ons under which the Depart nment
of Veterans Affairs can conpensate a veteran or a
survivor of a deceased veteran for a radiogenic
di sease, a disease due to radiation exposure. As
one veteran pointed out in a claim he says hey, |
was 19, | was -- nothing could harmne. He said
Hell, | could eat it and it would not hurt ne. But
we're finding out ten and 20 and 30 years | ater that

that is not the case.
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W'l | ook at Public Law 98-542 which was
enacted by Congress, the Veterans D oxin and
Radi ati on Exposure Conpensati on Standards Act of
1984. Now | gather that is where you are at this
poi nt, standards or evaluating standards. M job is
easy because the standards are set by M ke
Schaeffer's group at DIRA for the atom c veterans
and by Dr. Ochin for the other types of radiation
exposure cases. Anyway, ny job's a no-brainer. |
process papers and get the radi ati on dose assessnent
from DTRA, fromMke's group, and then I -- we
transfer -- we wite it up and send that over to Dr.
O chin for an opinion as to whether it is |ikely,
unlikely, or at least as |likely as not that the
veteran's now di agnosed prostate cancer is due to
exposure to whatever dosage of radiation that DIRA
establ i shed.

This is |landmark | egi slation, actually,
establishing standards. | hope | don't get in your
way here, | sort of nove around. This established
not only radiation, which is kind of the focus of
your interest now, but also dioxin. Wat is dioxin?
Dioxin is a part of certain herbicides used in the
Republic of Viet Nam

So | was talking in the hallway on break.
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The issue was prostate cancer and how that woul d
impact the NIOSH realm Well, with prostate cancer
and the veteran who is diagnosed with that having
served in-country in Viet Namduring the Viet Nam
era, it is presuned -- it's a no-brainer. You have
service in Viet Namin-country, you're presunmed to
have been exposed to herbicides containing dioxin.
Prostate cancer is one of the presunptive
disabilities.

Wth Public Law 98-542 we're getting way
down the road, though. Wen it was initially
established, the only disability that was service-
connectabl e was coracne*. | gather that's a skin
condition. | defer to the nedical experts. But |
personal Iy, in 30-sonething years of VA, have not
seen an allowed case of coracne. That's not to say
they don't exist.

So Public Law 98-542 -- and in your handout
| think | had that listed as 3.311(a). It's in the
definitive handout, not the slides -- 3.311(a). You
can kind of skip over the (a) part because that's
not the subject of ny address today. But if you
woul d go to 3.311(b), which is the radiation issue,
radi ati on standard that was established Septenber

25, 1985. The Standards Act of 1984 gave VA | ead
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time of what, 300 days to publish regul ations
establishing standards for dioxin and radi ation
cases. W alnost nade that deadline, because the
effective date of our regulations is Septenber --
wel |, we may have made it -- Septenber 25, 1985.
Maybe we m ssed it by about 30 days. But at any
rate, we probably had published in the Federal
Regi ster proposed regulations. The final -- final
effective date or the effective date of the final
regul ation was certainly under a year fromthe date
of enactnent of Public Law 98-542.

Qur other |aw under which we consider
radiation -- well, thisis it, isn't it? This is
the (a) and (b). The (a), dioxin, for the (b) is
radiation. In 1994 Congress took the 311(a) and
codified that at 38 USC 116 -- 111 -- whatever,
1016, so they renunbered 311 -- it used to be weird.
If you're famliar with the way statutes are |isted,
we have a 311(a), (a) for subdivision (a) under
dioxin. Then we had a 311(b),(a), so it was
st range.

At any rate, in 1994 the Congress took the
her bi ci des and pl aced t hem under 38 USC 1116.

That's -- we caught that in the regulations, 38 CFR

3.313, so anything under 3.311 now is radiation.
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The Public Law 100-321 took -- well, what
did it do? It established a series of disabilities
for which all we needed to know was that the person
participated in a radiation-risk activity.

Radi ation-risk activity was defined as atnospheric
testing of nuclear weapons, or the occupation of

Hi roshi ma or Nagasaki before July 1, 1946. So if
the veteran served on the American Cccupation Forces
in Hroshim or Nagasaki prior to July 1, 1946, then
that veteran nmet the definition of having
participated in a radiation-risk activity. That
meant the veteran was a radi ati on-exposed vet er an.

And for the -- how many was it, 13
disabilities, 13 diseases, if any of those diseases
wer e di agnosed, then we sinply had to have from M ke
Schaeffer's group confirmation that the veteran
participated -- review of historical records confirm
the veteran's presence in VA-defined Nagasaki area.
That was good enough.

You m ght ask what is a VA-defined Hiroshi ma
or Nagasaki area. By definition under statute, that
is within a ten-mle radius of ground zero, Nagasak
or Hroshima. Wthin ten mles. And that's
inmportant. W get letters of -- letters from DTRA

that say the veteran is shown to have been assi gned
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to whatever unit at Kobe, Honshu, Japan, 125 nmles

from Nagasaki. So that veteran is not radiation --
does not neet the definition of a radiation-exposed
veteran. That veteran does not neet the definition

of participating in a radiation-risk activity,

nmeani ng the veteran -- official mlitary records do
not place the veteran within the VA-defined -- in
this case, Nagasaki -- area.

So we're faced with -- this is a particular

case | have on ny desk now, soneone witing to the
Undersecretary for Benefits, to Admiral Cooper,
asking for his personal attention and to the case.
Since the veteran cannot be established by official
mlitary records as being in a VA-defined Nagasaki
area, we will have to go back to DTRA, Defense
Threat Reduction Agency, and say that since official
mlitary records do not establish the veteran's
presence at or absence from Nagasaki, a site at

whi ch radi ati on exposure is clainmed, then VA
concedes that the veteran was there. So Mke wll
have his folks at DTRA cone up with a radi ati on dose
assessment on this particular case, which we wll
then -- doesn't fit under the presuned, does it,
under 100-321 because the veteran is not a

radi ati on-exposed veteran. R ght? Did not
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participate in a radiation-risk activity. So -- but
he does fit under the 3.311 criteria, so we'll have
to refer the case over to Dr. Qtchin for an opinion
as to whether the veteran's exposure to whatever
dose -- it will probably be |less than one rem --
whet her the veteran's exposure to that one remis
likely, unlikely, or at least as likely as not to
have resulted in the now di agnosed prostate cancer.
kay?

W' ve been tal ki ng about 3.309. That's the
regul atory -- the VA regulation for Public Law 100-
321. Ckay? That's the presuned -- actually, 3.309
-- you know what that is? |It's the chronic
di seases, chronic diseases for which service
connection will be presuned if diagnosed within a
certain period of time; 309(d) addresses the
radi ati on di seases -- the diseases for which service
connection is presuned if diagnosed at any tine
after service in a radiation-exposed veteran. W
have a handout, probably is page 9 of the definitive
handout that conpares the diseases |isted under
3.311 and those |isted under 3.309. W'Ill get to
that |ater.

How can a veteran be exposed to radiation?

Coul d be exposed through participation in Amrerican




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

121

Cccupation Forces in the VA-defined Hiroshim or
Nagasaki area. Right? Can be exposed from
participation in atnospheric nuclear testing,

nucl ear weapons testing. Qccupational exposure, on
the job exposure. \Wat types of mlitary
occupations would result in occupational exposure?
X-ray technician, perhaps?

UNI DENTI FI ED:  Nucl ear weapons.

MR. STEELE: Nuclear -- occupational
exposure? Right, nucl ear weapon --

UNI DENTI FI ED:  Techni ci an.

MR. STEELE: -- technician, changing out
war heads and so forth, that would get it. Wat
woul d be anot her one?

UNI DENTI FI ED:  Nucl ear subs.

MR. STEELE: Nuclear -- nuclear -- let's
call it nuclear propul sion, which would include subs
-- we have sone surface vessels, don't we, that are
-- okay. These cases we -- the regional office
m ght accidentally send an inquiry to M ke, but
soneone there screens themthere pretty fast and
lets the regional office know that that's -- that's
not the proper agency to request radiation dose
assessnment for occupational exposure.

For a nucl ear propulsion -- for a Navy
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nucl ear propul sion person or a claiminvolving Navy
nucl ear propul sion, the source would be the Naval
Dosinetry Center at Bethesda, Maryland. Captain
Paul Bl ake would | ook at his database. The Navy
Dosinetry Center maintains a database for Navy and
Mari ne personnel occupationally exposed to ionizing
radi ati on and then would send us or send the
regional office a statenment show ng peri ods of
exposure, perhaps ships to which assigned when
exposed, and then the -- they do it -- they show a
CDE -- they list neutron, gamma, gamma and X-ray
conbined, and | think they show a beta. But at any
rate, those beta colums and neutron columms are
typically zeroes. Practically everything we get
woul d be under the X-ray and ganma.

We woul d take Captain Bl ake's statenent of

exposure, and he would typically tell us that al

exposures are whol e-body -- probably nmeans sonet hing
to -- but so that's what we -- when we refer it over
to Dr. Ochin for an opinion, we say -- you know, we

just repeat what Captain Bl ake may have said, that
al | exposures are whol e-body, for exanple.

There's another -- our manual is -- | didn't
wite this particular part, but it says on

occupati onal exposure if the service records contain
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DD form 1141, record of occupational exposure to
ionizing radiation, if -- no, it -- howis it
worded? If it does not contain that, then go to the
Naval Dosinmetry Center if it's Navy or to the
address -- the Redstone Arsenal if it's Arny,
Bow i ng* Air Force Base if it's Air Force. Anyway,
the different service addresses are listed. [If |
had witten that | would say in addition to, you
know, any docunentation of exposure on DD form 1141,
go to the Naval Dosinetry Center and ask for any
ot her records, so that we would have a conplete --
everyt hing that any database m ght have as far as
radi ati on exposure, and then send that over to Dr.
O chin for an opinion.

| think what our slides -- what this series
of slides is addressing is the 311 case, the one
that we're not going to presune, we're going to get
a dose estimate. The first factor to be done is to
determ ne that a specific disability is clained.
And this is weird, 3.303 just addresses service
connection, so if it's not a presunptive disability
under 3.309 and it's not l|isted under 3.311(b),
notw t hstandi ng the regional office should consider
service connection -- well, that just neans going

through all the service nedical records and ensuring
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that no early mani festation of the di sease was
di agnosed in service because if it were, then that's
servi ce-connected on a direct basis. That's
service-incurred. GCkay? That's what 3.30... Ckay.

kay, here's what we're going to do if it's
not listed. Wit a mnute, am| getting ahead of
nysel f?

UNI DENTI FI ED: | think you skipped a bullet.

MR. STEELE: Did | skip one?

(Pause to reset)

MR. STEELE: If the disability is listed,
okay, all right, there we go. If it's actually a
listed disability, then we do the follow ng. And
here's where we're -- we ask that the regional
of fice, before they go to DITRA -- because that's 90
days that we don't know that need to be expended.
We need nedi cal evidence establishing the clained
condition in fact exists. Gkay? If it is a
radi ogeni ¢ di sease or a presunptive disability that
can be service-connected based on radiation
exposure, then we go to the Defense Threat Reduction
Agency. Wiy do | have a (b) on that? 1 should have
elimnated the (b). [It's just 3.311. GCkay? (b) is
a part of that, but it's -- okay.

Now what's the difference between the one
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that | did before -- what's the difference between
the 3.309 and the 3.311? 3.309 is the presuned
list. Right? The 3.311 is the one that we have to
get a radiation dose assessnent from M ke
Schaeffer's group, Defense Threat Reduction Agency.
O if it's -- if it's other occupational exposure,
then we have to go to the appropriate service
departnment -- Naval Dosinmetry Center for a nuclear
propul sion person, Arny for a warhead -- nucl ear

war head technician, Air Force for whatever Air Force
is exposed to. X-ray technicians, dental
techni ci ans woul d have to go to whichever branch of
service that person worked. Okay?

Once the regional office has done the three
itens here, then they contact ny section and --
Conmpensati on and Pension Service. | guess they do
that to ensure that everything' s been done, all the
T s crossed -- crossed and -- |I's dotted and T s
crossed. W then -- we continue to | og the cases
and ask the questions to nake sure that everything' s
been done before they send the case in to us. Maybe
that | essens the cases we have to send back before
they -- you know, for themto -- the regiona
offices to finish their devel opnment of the case.

And if their devel opnent was correct up to the tine
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that it's called in, we ask themat that point to go
to DTRA. | don't know if that |essens the nunber of
requests that M ke gets or what, but...

Overall, for the -- these figures were
correct the first of the year, or as correct as
figures could -- you know. They were reported to
Congress as accurate, probably couched in this is
t he best we can do right now -- 21,135 total
radi ati on conpensation clains; 2,582 grants of
service connection. O those -- of this nunber, 500
or 515 are grants under the presunptive -- the
presuned disabilities under Public Law 100-321 under
38 CFR 3.309, and of those 515 what, al nost two-
thirds are based on atomc testing and then one-
third on occupation of Japan.

UNI DENTI FI ED: That's all you' ve got.

MR STEELE: That's all | have.

DR ZIEMER O all of those clainms -- let's
see, the 2,582, do those require dose
reconstruction, the service connection -- those
must. Right?

MR. STEELE: No, 515 did not require a dose
reconstruction, but they required a letter from--

DR. Z| EMER: No, the 515, | understand that
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MR. STEELE: The 515 --

DR ZIEMER  -- but what about the 2,582?

MR STEELE: This nunber is included in
here, so we would be |ooking at --

DR ZIEMER Ch, | see, okay.

MR. STEELE: -- 2,000 -- sonebody that's
good with math --

DR ZI EMER  Ckay, about 2,000. Now --

MR, GRIFFON. But how -- | think -- ny
guestion -- maybe Paul's going to ask the sane
guestion, is | thought |I heard a nunber of 4,000 to
5, 000 dose reconstructions done, but there's 21, 000.
I's that 2,500 a subset of the 21,000 --

MR. STEELE: Yes.

MR GRIFFON: -- clains, and then there were
only 4,000 or 5,000 that had dose reconstructions
done, is that correct? I'mtrying to connect the
nunbers fromthe previous presentation.

MR. STEELE: M presunption would be that
the majority of the 21,000 would have had -- well --

DR ZIEMER:  Seens |ike nost of those would
have had dose --

MR STEELE: Mdst of those --

DR ZIEMER -- reconstruction because you

pull out the --
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MR. STEELE: Yeah, right.

DR ZIEMER  -- presunptive ones right off
the top. It seens |ike everything el se woul d have
to have a reconstruction then. Am | understanding
that correctly?

MR. STEELE: Yes.

MR. GRIFFON: But the -- previously we heard
4,000 or 5,000 dose --

MR. STEELE: Right, right, but --

MR GRIFFON: -- reconstructions.

MR ELLIOIT: Mke Schaeffer's not in the
roomright now -- naybe we can get himback in --
but I think you' ve got to renenber that they do dose
reconstructions for veterans not with a claim
Sonetimes a request for dose reconstruction comes to
them fromthe veteran without the veteran filing a
claimand they go ahead and do it to respond to the
veteran's need.

MR. STEELE: Also Mke's group is only going
to do the, quote, atomc veteran. |Is that true?

The atom c veteran. Now what -- how did M ke define
t hose? Cccupation of Hiroshima and Nagasaki or

at nospheric nuclear tests. W have other exposure
clainms, although | would not have thought 17,000

fromthat, so there's sonme di sconnect there, yet.
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DR DEHART: Are those nunbers in total with
the law for the last what, ten years?

MR. STEELE: Yes, sir. They're cumnulative
as of the spring of this year. GCkay? Any
guestions?

(No responses.)

MR. STEELE: Thank you.

DR. ZI EMER. Thank you very much. Then
we're ready to hear fromDr. Qchin, and he's going
to tal k about probability of causation determ nation
for the atomc veterans. Dr. Qchin is an MD
studi ed at Duke Medical School. He's Board-
certified in internal medicine. He's program chief
for clinical matters in the Ofice of Public Health
and Environnmental Hazards in the VA's central office
in Washington, D.C. So Dr. Ochin, we're pleased to
have you here with us this afternoon. Thank you.

DR. OTCHIN: Certainly. 1| should also
mention | did ny undergraduate work at the
University of Florida since we have a professor
eneritus fromthe University of Florida here.

(Laught er)

DR. OTCHIN:. Wile we're getting ready,

m ght mention that essentially the whole text of ny

presentation is in your handout. The draft has been
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revised very slightly, but those that don't want to
listen certainly can read the presentation at your
| eisure. Also the overhead transparencies are al so
included in the handout, so if | can't get the
over head transparency working properly, you'll have
a copy of that, also.

Can you hear nme all right?

(Affirmative responses)

DR. ZIEMER Are you going to nove back and
forth?

DR. OTCHIN: No, I'mjust going to stay
here.

As nmentioned, |I'ma physician with the
Vet erans Heal th Adm nistration, which is the part of
t he Departnent of Veterans Affairs that provides
health care and operates the VA hospitals and
clinics. Qur office, the Ofice of Public Health
and Environnmental Hazards, is responsible for
provi di ng nmedi cal opinions to assist in the
adj udi cati on of sone conpensation clains to veterans
exposed to ionizing radiation when requested by the
Vet erans Benefits Adm nistration, VBA the conponent
of the VA that is responsible for disability
conpensati on and vari ous other benefits prograns.

Basically I'"'mon the part of the VA on the
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| eft-hand side, which is primarily the hospital and
clinic systemof the VA and Jerry Steele is part of
the VA on the dotted side of the table of

organi zation, so basically then send the cases over
to our side and we send the nedical opinions back.

| would like to stress that while our office
provi des nedical opinions, it does not nmake the
actual conpensation decisions, which is the
responsibility of the VBA. Also there is an
extensive process through which a veteran may appeal
an unfavorabl e conpensati on deci si on.

And if there are any technical questions
regardi ng the adjudication process, | would defer
themto Jerry Steele because his office actually is
involved in the detail ed adjudi cation process.

|"d like to now go into the issue of so-
called radiation-risk activities. Participation in
radi ati on-risk activities for VA purposes includes
approxi mately 195, 000 veterans who were involved in
t he occupation of Hiroshima and Nagasaki, as was
menti oned; sonme former POWs with simlar |ikelihood
of exposure to radiation in Japan; and approxi mately
210, 000 veterans who participated in atnospheric
nucl ear weapons tests. Also recently sone veterans

stationed at nucl ear weapons facilities now
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controlled by the Departnent of Energy and sone
veterans who participated in underground tests in
Al aska were included in the definition of radiation-
risk activities, effective March 26th, 2002, to
ensure equity for veterans in light of the DOE DCL
conpensati on program

Vet erans who were exposed in a so-called
risk -- radiation-risk activity have enhanced
eligibility for VA health care -- including free VA
health care for any nalignancy or other condition
that the VA recogni zes as potentially due to
radi ati on, as well as conpensation -- conpared to
vet erans who were exposed to radiation in other
circunstances. For instance, nuclear submariners or
dental techs in the mlitary or X-ray techs or
what ever .

As was alluded to, there are really two
separate conpensati on prograns avail able for
radi ati on-exposed veterans. The presunptive program
islimted to veterans who were in the -- in a
defined radiation-risk activity who devel op one of
t he di seases on the VA's presunptive |ist, which
includes 21 different forns of nmalignancy. And
hopefully the next transparency will point out this.

This is the same as one of Jerry Steele's.
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So in order to be eligible for a presunptive
conpensation, essentially a veteran would have to be
-- have been exposed in a, quote, radiation-risk
activity and have one of the diseases on the
presunptive list. And five of the conditions on the
presunptive list, those with asterisks, were just
added effective March 26, 2002 -- again to ensure
equity for veterans conpared to civilians eligible
for conpensation in civilian prograns, both the RECA
anendnents and the DOE/ DOL program

For presunptive cases, nedical opinions are
not needed and so ideally or theoretically the cases
woul d never cone to ne.

The other programis the non-presunptive
program and the types of cases that are included in
t he non-presunptive programwould be a veteran or
vet erans who were exposed in a radiation-risk
activity who devel ops a di sease on the non-
presunptive list; or veterans who were not in a
radi ation-risk activity but were exposed to
radi ation in some other circunstance |ike a nucl ear
submariner or a dental tech or X-ray tech who are
not eligible for the presunptions; or veterans who
have anot her di sease and for whom a expert opinion

is provided by their physician or sonebody el se
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supporting the fact that those di seases m ght be due
to radi ation, even though they're not on the fornal
list of diseases that the VA officially recognizes
as related to radiation. And these cases, all the
three cases | just described, are conpensated under
t he non-presunptive process and they do require a
medi cal opinion by our office.

And then the | ast of my transparencies --
this is sort of a flow diagramthat shows the
sequence of adjudicating a non-presunptive radiation
claimthat would come to our office for a nedica
opinion. Now this particular flow diagramis
specific for an atom c veteran, the type of case
that would go to M ke Schaeffer's group for a dose.
If it's an occupational dose, rather than sending it
to DTRA, it would go to the service dosinetry office
or some other source of information for a dose, but
t he general process of how the claimis managed and
how a nedi cal opinion is requested by our office,
the Ofice of Public Health and Environnent al
Hazards, is obtained and then the opinion goes back
to the Conpensati on and Pension Service and an
advi sory opinion is then sent to the VA regional
office. And it's really the VA regional office that

makes the final conpensation decision. And our
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of fi ce does get about 200 to 250 medi cal opinion
cases per year relating to radiation.

For a case adjudi cated under the non-
presunptive program the veteran's estinmated dose is
considered in formulating a nmedical opinion on the
i kelihood that the radiati on was responsi ble for
the veteran's illness. VA regulations specify that
when a range of doses is reported, the highest |evel
of the dose range is to be utilized. And as M ke
Schaeffer said, for instance, they'd give us an
upper bound dose and so it would be the upper bound
dose, not any of the nore detail ed doses cited in
their letter, that is ultimtely used by the VA

For veterans involved in the occupation of
Hi roshi ma or Nagasaki or those who participated in
at nospheri ¢ nucl ear weapons tests, the DIRA is
mandated to provide the radi ati on doses, and the VA
does not review or vet or analyze the DTRA doses
i ndependently. Essentially DITRA is nandated by | aw
to provide the doses and the VA accepts them at face
val ue.

But as was said earlier, a veteran who
di sagrees with an official mlitary dose may submt
an alternate dose froma so-called credible source,

and this would include a person certified in the
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field of health physics, nuclear nedicine or
radiology. And if one dose is at |east twi ce the
ot her dose, then a independent expert can be -- or
is utilized to provide an i ndependent dose estimte
to resol ve the disagreenent.

Now for an occupational dose, in |ieu of
usi ng the DTRA dose, we would get information from
the file, such as the DD 1141 formwhich is the form
that nost veterans had that were an occupati onal
exposure, report essentially increnental exposure
t hroughout their mlitary career. Al so as was
al l uded to, each service has a dosinetry office that
mai ntai ns a dosi netry dat abase, and those are
ordinarily queried to see if they have additional
dose information avail able on the veterans. And in
sone cases, if there seens to be a di sagreenent
bet ween what the veteran says he did in the service
and in the absence of a recorded dose or the dose
seens inconsistent with what the veteran says he
did, sonmetimes our office actually contacts the
mlitary dosinmetry offices and asks themto research
the case further. |In sonme cases, as nost of you
probably al ready know, the VA does have probably the
country's largest health care system and we do have

our own health physics programin the VA and
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sonetimes we actually send cases to the VA s
national health physics programto try to conme up
with a dose estimate in the absence of any recorded
doses or if there appears to be inconsistency

bet ween what's recorded and what the veteran's
statenment describes in terns of his activities.

Currently the VA conpares the veteran's
doses to screening doses devel oped by the Cormittee
on I nteragency Radi ati on Research and Policy
Coordi nation, or CIRRPC, to assist in formulating
nmedi cal opi nions when applicable. These screening
doses are based on the 1985 NI H radi oepi dem ol ogi cal
tabl es and were intended to satisfy VA criteria of
"no reasonable possibility" and "at |east as |ikely
as not" and to be consistent with the VA s
"reasonabl e doubt" policy.

The screening doses were determ ned so that
they correspond to the upper-bound credibility or
confidence value for the probability of causation of
50 percent. The VA utilizes the nost |enient of the
Cl RRPC screeni ng dose tables, which is based on the
upper 99 percent credibility or confidence limts.

For non-presunptive cases, VA regul ations
al so require that other factors besi des dose be

considered. These include the sensitivity of the
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ti ssue and specific pathology to radiation, the
gender and famly history, age at exposure, tine

| apsed bet ween exposure and onset of the disease,
and exposure to radiati on and ot her carci nogens
outside of mlitary service. Sone of these factors
are incorporated into the Cl RRPC screeni ng doses.
For instance, specific pathol ogy of sonme conditions,
the age at exposure and the | atency peri od.

In 1994 our office requested that Cl RRPC
updat e and expand its screening doses to reflect
nore current scientific information and to address
addi ti onal diseases that the VA recogni zes as
potentially radiogenic. W were infornmed by Cl RRPC
t hat new screeni ng doses coul d not be provided until
t he radi oepi dem ol ogi cal tables thensel ves were
updated. A request therefor was submtted to the
Director of NIH referencing the requirenment in the
O phan Drug Act for updating of the tables.

In 1995 the presidential Advisory Committee
on Human Radi ati on Experi nents recomended t hat
serious consideration be given to "review ng and
updati ng radi oepi dem ol ogi cal tables that are relied
upon to determ ne whether relief is appropriate for
veterans who participated in atomc testing..."

Subsequently the VA and HHS have co-
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sponsored a project to update and expand the

radi oepi dem ol ogi cal tables and provide the results
in the formof a conputer software designated as the
I nteractive Radi oepi dem ol ogi cal Program or |REP

As with the CI RRPC screening doses the | REP software
i ncorporates sonme of the factors to be considered by
VA in addition to dose. A committee of the National
Research Counci| has provided oversi ght review for
this project.

At present our office is using the IREP in a
test and conpari son node since it has not yet been
formal |y approved and issued by HHS. the N OSH
version of the IREP is used in the sane way for
cases not addressed by the NIH I REP. Based on ny
di scussion with Dr. Charles Land at the Nati onal
Cancer Institute, it is my understanding that the
current NIH and NI OSH versions of the IREP are
i dentical except for bone cancer and mali gnant
mel anona.

The VA's Veterans Advisory Commttee on
Envi ronnental Hazards has advised us to defer use of
the new system for actual formulation of nedica
opinions until it reviews the | REP further and
recommends its use. W also plan to ask their

advi ce regardi ng use of the NI OSH version of the
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| REP for cases not addressed by the N H | REP

| will be happy to try to answer your
guestions. Thank you.

DR ZI EMER  Thank you very much
Questions?

(No responses.)

DR ZIEMER | mght ask -- |I'mcurious
about the possibility of outside consultants com ng
in and chal |l engi ng the established dose records. On
what basis do they do that? Are they given
information fromthe site that would allow themto
say well, the --

DR OTCHIN. Well, it's a difficult issue
and I'mnot sure | can address it, but some of the
peopl e that have done it have been experts that have
been fam liar with the DTRA program by virtue of
havi ng been on sone of the NAS advi sory conmm ttees
t hat have revi ewed sone of the work in the past.

Part of the problem-- you know, maybe M ke can
coment on this further -- is the issue of
classified information. 1'mnot sure how nuch
access a person comng in totally unknown to the DoD
woul d have access to the information upon which to
generate an alternate dose. But basically this is

-- and the other issue of course is cost. The
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feeling is that the average veteran m ght not know
whomto turn to or m ght not have the noney to pay
for an i ndependent dose estimate, so there are sone
uncertainty of whether this is a neani ngfu
alternative, but it is contained in the VA

regul ations and recently | did discuss -- not with
Jerry Steele but with sonme other nenbers of the
staff in his office -- about sending a letter to NIH
to seek additional nanes of people that could be
contacted about providing at |east a tie-breaker
third dose, so there nust be sonme -- you know, sone
veterans that do take advantage of this option.
That's as nuch as | can say.

DR ZIEMER: | could understand if there
were some ol d records where there was a question
about say the quality factors or radiation weighting
factors for neutrons and sonmething like that. Maybe
that's the basis of it. It just seened a little
strange.

MR. ELLIOIT: Neil, | thank you for being
here, as well as M ke and Jerry. M question -- |
must have lost the point or didn't understand the
poi nt you made about using the VA s health physics
staff. Could you go over that again for nme, just so

| understand when you engage them and why you woul d
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and why you engage them versus sending it over to
DTRA.

DR. OTCHIN. Well, these are not DTRA-
mandat ed cases. To give you an exanple, we had a
case recently of a Navy veteran that was stationed
in the Puget Sound area where he clainmed that he was
involved in -- he was stationed where he'd had --

i nvol ved duties on a super-fund away site that

i nvol ved radi oactivity, as well as various chemn cal
carcinogens. And there was no record, as | recall,
or a very |low dose on his DD 1141. The mlitary
service had no record of any doses in their

dosi nmetry systens. But because the person clai ned
it, I sort of felt we should see whether the VA's
own heal th physics program could contribute
anything, and it turned out that the VA's health
physics programis based in Little Rock and sort of
the second in command of that is a former Navy --
nucl ear Navy veteran hinmself. And by virtue of sort
of knowi ng about this particular circunstances and
that particular site and so forth, using sort of

wor st - case estinmates, was able to actually conme up
with a dose. And in lieu of any other dose, we then
used that dose. So this is an unusual -- this is

not routinely done.
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But anot her exanple, sonetinmes a veteran

will claimthat -- these again are not M ke
Schaeffer's types of cases, but a veteran will claim
that he was in a chemcal -- the NBC* corps and they

had to go out and do field tests to see if they
coul d detect radioactive sources and so there woul d
be radi oactive sources hidden in the field and they
woul d have to try to spot them And because the
mlitary felt this was a lowrisk activity, they
weren't badged and so there was no doses and so
forth, so --

But again, based on assunptions of distance
and tinme and shielding and other health physics type
concepts, actually in sonme cases we have nmanaged to

get a dose estimate. So the bottomline | think,

wi thout wanting to be too -- to sound too much like
a Pollyanna, | think we do nake a bona fide effort
to get doses. If we can't get recorded doses, we do

at | east make an effort to try to get estimated
doses. But those are unusual cases. They're not
frequent.

Anot her problem at the nonment, which
menti oned to you over the tel ephone, is veterans who
were stationed at Hanford or Los Al anpbs or ot her

pl aces where they weren't badged, and it's been very
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difficult to get dose estimtes for those kind of
veterans. And so again our health physics people in
Littl e Rock have worked with nme to try to -- using
things |like CDC draft report on on-site exposure
information at Hanford, to try to use that as the
basis for estimting doses so we have sonething to
plug in so we can give a nedical opinion. If we
don't have a dose, we can't give a nedical opinion
So that's sort of in a -- nore than a nutshell.

DR ZIEMER  Thank you. And it also
appeared that outside doctors can sort of declare
cancers to be radiogenic if they're not on the |ist

DR. OTCHIN. Well, the way that canme about
-- and Jerry Steele may want to correct nme -- is
that for a long tinme the VA used these two |ists,
which is not up there right now, as an excl usive
l[ist. And then the court system decl ared that these
lists were an added nechani smfor veterans to get
their cases conpensated, but they didn't negate the
ordi nary mechani smfor veterans to have any claim
that they wanted adjudicated. And as | understand
it -- maybe Jerry can anplify it -- this led to
addi ti onal di seases being accepted, but only if sone

credi bl e medi cal source issues a statenent that they
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think that that condition was related to the
radi ati on. Jerry?

MR. STEELE: You're exactly right. You're
right, Dr. Ochin. Congress enacted the -- after
Conbee v. Brown, which held that the 311 list wasn't
an exclusive list. The VA position prior to Conbee
v. Brown was that the diseases |isted under 3.311
were exclusive and therefore if one had a di sease
not listed, then it was denied at the regional
of fice Il evel as not being a radi ogenic disease.
3.311 was amended to say that -- or to read, provide
that VA will neverthel ess consider a di sease not on
the list if the veteran has submtted conpetent
medi cal authority -- conpetent nedical evidence to
establish a rel ationshi p.

Now we have historically used liberality
there. W go with say a chief pul nonol ogi st stating
that this pulnmonary condition is as |likely as not
due to radiation. So then we will accept that,
al though it's not a cancer, and we'll send it over
to Dr. Ochin for an opinion as to whether the
exposure to radiation at whatever |evel was -- is
likely, unlikely or at least as likely as not to
have resulted in this intersticial whatever

fibrosis. Thank you.




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

146

MR. GRIFFON. Yeah. | just wanted to ask a
guestion along the lines of the presentation from
DTRA on the notion of not noving to nore current
nodel s in cases where it wasn't going to benefit the
claim And | wondered and |'ve talked to you before
about this on the phone. You said you were now
reviewi ng or considering the I REP nodel and it -- in
the recent report we got fromNCl they did a
conparison of this CIRRPC 99 percentile causation
val ues versus the I REP nodel and it seens that that
-- it will lower the anmbunt that will be
conpensated, and | wonder if you're considering a
policy rule there and --

DR. OTCHIN. Well, as | nentioned in ny
presentation, Dr. Land has nade several
presentations to the Veterans Advisory Commttee on
Envi ronnent al Hazards which was alluded to severa
times and | actually gave them at one point a table
showi ng cases wi thout nanmes on them but ones that
woul d pass nuster with the Cl RRPC versus pass nuster
with the | REP versus pass nuster with both. The
ones that weren't addressed by either |I didn't put
on the table. And it does look Iike the CTRRPC is
an easier barrier to junp over or whatever you want

tocall it. And actually |I've discussed it with the
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CGeneral Accounting Ofice when they were doing a
revi ew of some of the dose issues and they felt this
was not surprising given the fact that we -- the
science is nore robust, if you will, now than it was
in 1985 and so the uncertainty intervals have shrunk
down. But the outgoing chairman of the Veterans
Advi sory Comm ttee on Environnmental Hazards, Dr.
Yanders*, and Dr. Warren Sinclair*, who's one of the
em nent radi obiologists with -- who is on the
conmittee both advised me not to utilize the IREP
until the commttee has had greater opportunity to
consider it. And unfortunately, the commttee is
somewhat in an interregnum period because they're in
t he process of appointing replacenent nenbers, but
my intention would be to present the official NIH

| REP package and radi oepi tables package when it's
officially released by NITH as an official, endorsed
publication. And they already know the inplications
internms of howthis is going to affect conpensation
claims. And | think obviously I'Il await with
interest what their recommendations will be. |

t hi nk one doesn't have to be a rocket scientist to

t hi nk of what various possibilities mght conme to
mnd. But at this point the conmttee is not

nmeeting and the IREP is not rel eased, so we've got
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these two things that have to happen before it wll
be di scussed.

DR ZI EMER Thank you again for sharing
wi th us today.

We have opportunity for public coment now
on our agenda. | have requests fromtwo individuals
to speak. First, Richard Mller. Richard, if you
want, you can use the podi um

MR, MLLER Good afternoon. M/ nane is

Richard M1l er, Governnent Accountability Project.

| feel like we all neet each other in hotel |obbies
and hotel roonms like this regularly. It's our fifth
opportunity to neet in a hotel. W should stop

nmeeting like this.

|"d like to touch on at |east today three
different topics, the first of which is | was very
encouraged to hear from Larry about -- in his
presentation today that soon we will have a
contract. (Qbviously sone unfortunate circunstances
have led to this delay. But one of the issues that
we have raised in earlier advisory conmttee
meetings was this concern about the popul ation set
of contractors that are going to be bidding on this
work and the potential for conflict of interest.

And now that you're in the BAFO stage, or nmaybe
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you're in the give-us-your-real -BAFO stage, it seens
to me it would be very hel pful for the advisory
commttee to provide sone guidance. Maybe, you
know, it's inappropriate, but |I don't think it is.
You know, you're not getting involved in
procurenent-sensitive i ssues to make recomendati ons
any nore than you were when you revi ewed requests
for proposal and could have commented on it. | nmean
t he RFP does discuss the conflict of interest and
invites a plan fromthe bidders.

The degree and extent to which the potenti al
for conflict arises is so broad in ternms of the
potential for conpanies, for exanple, who are
bi ddi ng or who get awarded the contract actually
woul d be review ng their own conpany's work product
el sewhere, or professionals who work for one conpany
may be reviewing their former coll eagues or even
their owm work product at other |ocations. O they
may have current contracts or expect future
contracts that they' re bidding on involving sites
where they could be reviewi ng dose reconstruction.
And so, you know, for clainmants to have sonme sense
of transparency that know ng that the individual --
not necessarily the conpany is 'cause you' ve got

this problem | nean you're in a box. It's a
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shal l ow pool. There's a limted nunber of bidders,
you know. You can -- you know, people are going to
drink fromthe streamif they want to. But if
there's sone possible way to try to have a di al ogue
about what constitutes an appropriate |evel of
di sclosure to the claimant so that they know at the
end of the day that the individual or group of
i ndi vi dual s working on their clains do not have a
potential for conflict of interest, given all of the
-- shall we say subjective and judgnent-specific
calls that have to get nade along the way by these
individuals. | think that would be very, very
hel pful. And this is in no way a comrent on the
integrity of people that NIOSH itself has on staff,
but I worry about who these contractors m ght be.
Wi ch sort of brings me to the next point,
which | suspect is going to get raised again, but
just -- by others, but just we're pleased to see
that the Senate Appropriations Comrittee took it
upon thensel ves to put sone nice | anguage in
commending NIOSH for their fine work on this
program particularly encouraging the Centers for
Di sease Control to think about allocating sone nore
Federal staff so that Jim Neton has a little bit

nore hel p over there over than four health
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physicists reviewing this sea of paper. | would not
sleep well at night if I had to think about how ruch
paper four people have to review, and | think it'l]I
create a huge | ogjam and naybe the committee can
address that in sone way.

And then the last is really specific to a
policy question regarding the special cohort rule
and which | would really like to see the conmttee
take up. And | just want to read you a statenent
that was made at one of the neetings -- field
nmeetings. It was nade on the special cohort, you
know, four -- one of the four field neetings. And
one of the NIOSH officials stated -- and |'mj ust
going to quote fromthe transcript here, if that's
okay. (Reading) And the last point | just want to
make is that the decisions to add a class to the
cohort are really in a sense grave decisions, and we
vi ew them as grave deci sions. They are inportant
consequences because if you add a class to the
cohort, the nenbers of that class can then only be
conpensated for the 22 cancers that are specified
cancers, as allowed by the energy enpl oyees act --
allowed by law. And if you have a different cancer,
you cannot be conpensated under this program For

exanple, if you have prostate cancer or skin cancer.
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So when we nake decisions to add a class to the
cohort, it's a grave decision. |It's an inportant
deci sion that has real inplications for sone nenbers
of that class, in all likelihood, because sone
menbers of a class are likely to have skin cancer or
prostate cancer.

So the question is, what do you do about the
non- SEC cancers. Mark Giffon | guess and others
maybe raised this a little bit earlier, and I want
to just sort of walk through what | think are the
outlines of the problemor the contours of the
probl em and whet her to suggest perhaps this needs to
be addressed in the rule in some way, shape or form
perhaps. And so let nme just lay out what | think
the policy questions are and then perhaps a renedy.

The policy question, it seens to nme -- and
again, this is not laid out in the rule -- bl ocks
anybody in a Special Exposure Cohort class from
seeking -- in effect, if that statenment as it was
made is accurate -- for non-SEC cases, non-SEC
cancers in all circunstances.

Now cl asses, as -- in the rule are defined
by tinme and exposure. And you can imagi ne
ci rcunst ances where individuals -- by definition if

you can't reconstruct their dose and they have a
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non- SEC cancer, they're out of luck. And it's by
definition that's the case. The question is, what
happens to doses -- as Mark was nentioni ng perhaps
earlier -- that bookend. So say you worked in --
and one of ny favorite facilities recently has been
Nunec* and Apol | o*, Pennsylvania, in which, you
know, there were clearly periods of tine where there
were very hazardous conditions and it |ooks |ike
pretty shoddy exposure assessnent work. M ght be a
candi date potentially for special cohort, say

bet ween 1960 and 1980, but in 1980 to 1985 there

m ght be adequat e dose records.

So then the two policy questions that arise
are this. One, will people who have non- SEC cancers
be able to apply for the '80 to '85 tine period.

And the second question is, and nore difficult in
the rule, is can any of the dose that was received
bet ween 1960 and 1980, which by adm ssion you can't
estimate except that you cone up with a potenti al
dose to go into your endangernment algorithminto

| REP. Can any portion of that dose be applied to

t hat non- SEC cancer, or even an SEC cancer --
doesn't matter which cancer it is, really -- between
the periods 1980 and 1985. In other words, is -- is

by virtue of having declared that you can't estimate
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t he dose between 1960 and 1980 in this exanple nean
that therefore none of that potential dose can be
added to the "80 to '85 period. That's one

guesti on.

And if you can, then the second rel ated
guestion is what would it be? Wuld it be that
potential dose that you use to plug into the | REP
nodel s or do the worst-case or worst possible
potential case or -- | don't want to characterize it
‘cause it's not what the rule says, but sort of the
potential dose estimate. Then you have a corollary
probl em ' cause it's already sort of clear on that
one exanple, sort of -- kind of that puzzle that has
to -- and then the question is can the -- and can
the rule deal with that. And I think there may be
practical solutions to this.

This one's a little harder, but it's the
corollary to this if you turn this one upside down,
and that's if you accept the endangernent criteria
that's been established and proposed at |east in
this rule, which is the -- conme up with a potenti al
dose estimate and then you try to sonehow fathom
what cancers m ght be caused by that. | mean
don't know where all the biokinetic nodels are going

to come fromthat are going to assign particular
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i sotopes to particular organs because they don't al
exi st, but sonehow that's going to happen. And then
you' |l figure out whether the nost radi osensitive
solid tunmor is going to make you eligible or if it's
| eukem a then you split the difference. | nmean it's
this sort of algorithmyou have there.

But let's think about this. What happens if
you go through that endangernent al gorithm and you
only come up with a 40 percent probability of
causation for the class. You' ve concluded you can't
estimate the dose, but when you get to the
endanger nent question and you've only got 40 percent
-- you don't get over that 50 percent or 51 percent
threshold in the I REP nodel -- can you account for
dose those individuals, say in the sanme case, m ght
have received between '80 and '85 to push them over
that 40 percent, or can you only consider the dose
wi thin that cohort time frane.

Now this gets tricky because then you're
going to say well, wait a mnute. Between that 1980
and ' 85 period, sone people may have been wor ki ng.
Sonme peopl e may have been new into the work force.
Sonme peopl e may have not been in hazardous working
envi ronnments. Sonme people nmay have been very well -

protected and sone may not. And so the definition
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of the cohort between '60 and '80 nmay be different
than the difference between '80 and '85. But
nevert hel ess, what you've got is this puzzle.

You' ve got this sort of interesting question about
can you include any dose received outside the tine
and space of the Special Exposure Cohort, 1960 to
80 in this case, that you could then suppl enent --
it's sort of the inverse of the puzzle.

Now how to deal with this. Maybe there's an
easy answer to all of this and -- and |I'mwasting ny
breath, but | didn't see it in the rule. And the
nore | thought about the coments that were nade at
t he public hearings, the nore provocative this got
because it gets nessy. And | think what woul d be
hel pful is if NIOSH staff could conme up with sort of
an options paper on howto deal with this. That's
one idea. And let the Board | ook at the options
paper and then make a recommendati on on which one to
incorporate in the rule or as nodified. Right?
However y'all want to deliberate, it's your
chal l enge. But -- but that's one.

Anot her is that your working group, your SEC
wor ki ng group conme up with a solution to this, in
whi ch case you all deserve a pay raise, and -- or

maybe it just ought to be debated out here. But |
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don't think this rule is ready for prine tinme unti
you grapple with this because | think you'll dea
with this whenever you have an SEC t hat doesn't
cover the entire history of a facility. O at |east
a huge period of tine.

And then the question becones, if you have a
non- SEC cancer at a gas diffusion plant, how do you
deal and can you inpute any of the tinme periods
bet ween when the plants opened in 1992 when it's
presuned the dose can't be reconstructed or are you
just going to go ahead and reconstruct those. And
what | think I've heard from NIOSH on that is
they're just going to go try and reconstruct them

But where you've actually nade a physica
determ nati on t hrough exam nation of records and
your best analysis that you can't reconstruct that
dose, and you're going to then posit sonme potenti al
dose for inclusion in the I REP nodel, is that going
to be a useful estimation process for hel ping and
can any portion of that dose then be applied to
other clains that fall outside that tine period. So
that's sort of the policy question that | see.

| think that sort of summarizes it 'cause |
think --

DR ZIEMER  Thank you, Richard. Let ne ask
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if any of the Board nenbers have questions for
Ri chard on the comments he just made.

DR, MELIUS: | just have a followup. |
bel i eve we've tal ked about this conflict of interest
i ssue before and | think Larry deferred it because
of the contractual situation, but if the contract is
awar ded by our next neeting, | really think we
shoul d have a presentation, sone discussion of the
-- of that issue. And | think Larry will be -- then
be free to talk to us about it. So I'd Iike that on
t he agenda for the next neeting, or whenever the
nmeeting is follow ng the awardi ng of the contract.

MR MLLER Does that -- let nme just ask a
rhetorical question. 1Isn't that closing the door
after the horse has left the stable?

DR ZIEMER Since that's a rhetorica
guestion, it doesn't call for an answer, but we're
all pondering it heavily here. Henry?

MR MLLER Just may the record reflect a
pause.

DR. ANDERSON: A qui ck question, Larry. Do
you see the dose reconstructions kind of being
anonynous or wll whoever did it have their nane
attached to it so that the claimant could see that

this is the person that did it and here's their
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credentials and have sone sense that they know t hat
they could do the -- their concern about any
conflict of interest, or is it going to be
anonynous?

MR. ELLIOIT: As |'ve said before, conpleted
dose reconstructions are NIOSH work. They will cone
across to the claimant as a N OSH product, using
NI OSH | etterhead and a NIOSH report to transmt that

i nformati on.

| didn't answer your question. | hear
sonebody saying that. | did answer the question.
No, you will not see the nanme of the individual dose

reconstructionist fromthe contractor on the
transmttal of the report. Wether we have it -- |
think we will have it on the individual draft dose
reconstruction report and on the final. Am]I
correct, Jin? That's the way the current reports
are set up so we know who conducted -- who was the
dose reconstructionist. W know who was the
reviewer. W know who reviewed the reviewer's work

DR. NETON: That's correct.

MR. ELLIOIT: But again, it's a N OSH
product. W take -- we are the ones held
accountabl e for that.

MR MLLER So does that nean the cl ai mant
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wi Il never have access to that information?

MR. ELLIOIT: Again, the claimant will get a
NIlOSH | etterhead transmtting the dose
reconstruction report that will indicate who the
dose reconstructioni st was.

MR. MLLER  Ckay.

MR ELLIOIT: W the reviewer of the dose
reconstructi on was and who reviewed that reviewer's
wor K.

MR MLLER Ckay. So they will get --

MR. ELLIOIT: They're going to see all
three, but they're not going to have access, per se,
to that individual dose reconstructionist, if that's
what you' re seeking.

MR MLLER Well, | guess the question is
will the resunés of those individuals be avail able
to claimnts.

MR ELLIOIT: 1'd have to defer and -- |
don't have an answer for that question at this tine.

DR. NETON: | think we're getting into
issues that are related to our contract
negoti ations, really.

MR MLLER Ch, so that's great, so you're
dealing with this. Oay. Thank you.

DR ZI EMER Thank you, Richard.
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MR. ELLIOIT: | can't let that go. Yes, we
are dealing with this. W're very serious about
this conflict of interest and certainly your
comments are wel |l -taken and they have fromthe very
start, Richard. And once the contract is awarded,
the conflict of interest plan that's been negoti ated
and put in place will be available, and I think
that's a key docunent. That's nore of a key
docunent to your understandi ng of how we're
addressing this than the individual dose
reconstructionist's nane and resune.

DR ZI EMER W have anot her public comrent
from Joseph Carson. |If | read this right, Joseph is
Department of Energy. |Is that correct?

MR. CARSON: Correct.

DR ZI EMER  Thank you.

MR. CARSON. Well, good day, Dr. Ziener. |
think it's about ten years since we've | ast spoken.

Anybody know who | an? Joe Carson, DOE
whi st e-blower, prevailed eight times? | don't want
to bel abor points.

|"ma safety inspector in DCE nucl ear worker
safety. M/ background, Navy schol arship to coll ege,
six years an officer on subnarines, worked at

commerci al nucl ear power plants in the eighties,
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joined DCE in 1990, so | didn't grow up in DOE. |
was hired to be an OSHA NRC i nspector.

Fol | owi ng the Chernobyl reactor accident the

Nat i onal Acadeny of Sciences did a review -- |I'm
from New York, as you can probably tell, and I want
to talk quick so you can get out. Ckay? -- review

of safety of DOE reactors. One of the
recomendat i ons was DCE should mimc the NRC, which
following Three Mle Island has placed resident

i nspectors at all conmmercial nuclear power plants so
that the NRC and headquarters woul d have anot her way
of getting safety -- as opposed to getting it from
the utility, could also have their people providing

anot her insight into the safety conditions at the

pl ant .

So at that point in time, you know, DCE is
still self-regulating in both worker safety and
nucl ear safety. | was hired to be a headquarters

safety inspector, primarily in Oak R dge, but |
reported back to headquarters. Dr. Ziemer was the
Assi stant Secretary. Not initially, | think he
becanme Assistant Secretary sonetinme in '90 through
the Bush administration, so he was ny first

Assi stant Secretary.

At the time DOE was very -- and still is
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very dependent upon support service contractors.
You're tal king about your contractors here. 1 was
wor ki ng al ongside primarily support service
contractors, and | found that it was kind of like a
Persian court where the view ng manager woul d be the
cal i ph, the support service contractors woul d make
about $200 an hour, would be kind of fawning down
because the manager had conpl ete control of how much
wor k they woul d get, and the DCE enpl oyees were at
t he back of the bus.

| voi ced concerns about the use of support
service contractors and basically, to nake an
exanpl e out of nme, they started throwing ny safety
findings away so they could fire me for cause. And
| said -- you know, not only -- this -- and this
happened about the tinme when Dr. Zienmer was stil
there. | said not only -- you know, you're going to
go after me, but what about all the people you're
putting at risk? And this is DOE sel f-regulating
safety and you're the regulators willing to rol
dice with people's lives to go after nme, so | dug in
nmy heels and here we are ten years later. DCE has
now pai d over $400,000 in my legal bills.

The sickest thing about the whole entire

process is when you prevail as a whistle-bl ower,
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nothing ties it back to where the safety concerns
get addressed. It's kind of Iike when you're a
victimin a crinme, you know, the victimgets kind of
i gnored soneti nes. The safety issues that notivate
a whistle-blower, at least in DOE, they're often --

| could win 100 tinmes, they could pay mllions of
dollars, but DOE will actually turn around and say
we were not ordered to address your safety issues,
so we won't.

Well, MSPB is there to fix -- you tried to
fire him you can't fire him You tried to reassign
him you can't reassign him \What is MSPB going to
say about safety issues? Al they have to do to
prevail as a whistle-blower is showthey're
reasonabl e, so MSPB doesn't order DOE to address the
safety issues. DCE turns and says we weren't
ordered to, so we won't. So I'm-- it's like
Groundhog Day. | go back and say well, I'ma
licensed P.E. My options are resign, blow the
whistle or both. WlIl, here we go again, yeah, and
it's been going on for ten years.

So what does that mean to you? A couple of
things. One of nmy initial findings that was
suppressed by EH -- off course EH had a

responsibility for it -- by Peter Brush*, who was
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the principal deputy to Dr. Zienmer -- and this is
all inwiting -- was that DOE s acci dent

i nvestigation programwas totally broken -- in Qak
Ridge, at least. | identified that approximately 80
acci dent investigations -- serious accident

investigation fatality, a serious injury, a serious
wor kpl ace exposure, a release to the environnent.
There'd been approximately 80 -- of course Cak Ri dge
didn't exactly know how many, but in the eighties
and early nineties, not once for any accident
i nvestigation was there any verification of any
corrective action. Not once. So what'd happen is,
peopl e who knew this, when they would go out to do
an accident investigation, they would basically
phone it in. Nothing's going to get fixed anyway.
And when | tried to docunent that because EH had a
responsibility for the followup or the tracking of
t he accident investigations, because | was
enbarrassi ng ny own managenent, they suppressed it.

| said what about safety? As a |licensed
P.E. | have a legal obligation to hold paranmount the
heal th, safety and welfare of the public and the
workers in the performance of ny professional duty.
So | said to DOE you knew | was a P.E. when you

hired me. 1'mjust being a P.E. and I'mrequired
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legally to blow the whistle when necessary. |'m
just doing ny |awful duty.

" mnaned after a New York City fireman.
|"mwearing my grandfather's ring. | guess cane to
view the wong set of val ues.

Al right, so let's talk about the sick
workers. My contention is DOE treated these workers
as expendabl e, and what | handed out to you today is
DOE in a mcrocosm In 1994 | was involved in
investigating a fire at a reactor at Brookhaven
National Lab. During the fire there was a
neasur abl e rel ease of radiation to the environnent.
A nunber of the first responders were contam nated.
The interior of the reactor building was
contam nated. DOE |ater claimed that no safety
viol ati ons had occurred at the fire, which I knew to
be a conplete lie, so |l told ny -- | did point --

Dr. Zienmer had noved on. | told ny supervision

They tacitly agreed with me, but when the report
came out, no nmention of the safety violations. Wen
you have a fire and you have people risking their
lives as first responders to put the fire out, and
there are safety violations that cause the fire and
there's a cover-up of the safety violations, you're

treating those first responders as if they were
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expendabl e, and that's what DOCE did.

And that -- in this case, here we are eight
years later. | have gone all the way to the
President with this issue and DOE s representation
is it wasn't a nuclear facility because the uranium
that was used in this experinent, before it was
irradiated with neutrons or exposed to neutron
flux*, wasn't that hazardous.

Well, that's true, just |ike new nuclear
fuel is not that hazardous. |If you have it in your
garage, you're not going to have a problemwth it.
But if you put a spent nuclear fuel rod in your
garage, you're going to be dead pretty quick. And
this experinment would take neutrons fromthe reactor
and irradiate a fissile target of uranium creating
basically fissions in that uranium So this
experiment was surrounded by heavy shiel ding walls.
When the experinent was done, the target was treated
as high level nuclear waste, and now DOE has
represented to the President it wasn't a nucl ear
facility because before the target was exposed to
the flux it wasn't that dangerous.

So but ny issue is, DOE, why don't you just
tell the President we don't need Yucca Mountain

because the new nuclear fuel's not that dangerous,
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either. So that's the kind of rignarole |'ve

experienced from DOE

So what does this nean to you? | would have
to question -- okay, additionally, the sick workers.
Here now you -- you're the advisory commttee. |'m

going to make a contention, making this as a P.E

If you don't think it's accurate, please, file an
et hics conpl aint agai nst ne. Please, because DOE
will not address ny issues. | want them addressed
sonewhere in sone form These sick workers are a
wor kpl ace heal th and safety di saster of nationa
scale. Just like Enron, WrldCom d obal Crossing,
CPA and | awyer disasters, so to speak, which is
financial, who has said where were the safety

prof essi onal s when all these people were being
exposed? Wiere were the people who had | egal duties
to hold paranount the health, safety and welfare,
risking their jobs, risking their careers if
necessary to do their duty by the health and safety
of the workers? That's what all these Codes of
Ethics say. That's what the law says. It didn't
happen and no one is saying it. W're tacitly part
of a cover-up and then we're turning around, saying
to the sane safety professionals, tell us what

happened, wi thout even saying you did wong.
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If you think I"mwong, where are all the
safety professionals now? | have won and won and
won. You think they would be insulted. Onh, no,
it's ny personal problem M personal problem So
they can go home, get their fat paychecks, get their
pretty easy jobs and say well, it's just Joe's
personal problem just like the DOE will say he's
enotionally unstable. He's a threat of workpl ace
vi ol ence. Because it's |like the politics of
personal destruction at a retail level. If I could
be discredited personally, you don't have to deal
with the technical issues, do you?

Ckay. |1'msqueaky clean. | have a Q
clearance. DOCE has dirt on me. Were is it? It's
going on for ten years. M life's an open book. M
wife is the president of PTA. | teach Sunday
School. Okay? |I'minvolved in | eadership positions
in a nunber of |eading professional societies.
Wiere's the dirt, DOE? Wen are you going to dea
with the technical issues? |I'mreally right now at
the point that one or nore Senators going to put a
hole in as DOE Deputy Secretary to persuade DOE it's
not going to get away with it anynore. Just |ast
week DOE said a settlenent of nmy case is not,

guot e/ unquote, legally warranted. Well, when is a
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settlenment ever legally warranted. Try to persuade
DCE that doing the right thing is going to be
politically warranted, or hopefully soneone in the
Senate wll.

| " msaying that you can't trust any of those
safety records. You can't trust the safety
prof essional providing it to you. You may say |'m
wong. Well, let's address what -- are the sick
workers a health and safety -- workplace health and
safety disaster? If so, where was the breakdown in
the Code of Ethics? Were was the breakdown by the
prof essionals by their professionals, and let's try
to get to the bottomof that aspect of it 'cause |
think that will give sone answers to how nuch
reliability can be placed on the safety records by
whi ch you're going to be -- or you'll be advising
t he people who' Il be naking the determ nati ons about
clainms for people.

So sone suggestions. Acknow edge the
possibility that the DOE workers are a workpl ace
health and safety disaster and ask the appropriate
safety professions and professionals to eval uate was
there a breakdown in the Code of Ethics in their
prof essional duty, individually and collectively.

VWhat shoul d be done about it?
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The handout | gave about this HFBR fire. |
woul d request this advisory commttee request the
DCE do in fact a differing professional opinion as
to whether | was right or wong about that facility
being a nuclear facility because if I"'mright, it
has EH inplicated, the Ofice of Science inplicated,
the DOE IGinplicated in a cover-up, right up to the
Secretary -- or | should say the Assistant
Secretary.

Di scretionary function. One reason we're
here is because discretionary functions have been
used over the years by the courts to prevent workers
fromgetting clains. |'mnot an attorney, but |
have to ask the question, does discretionary
function allow DOE to suppress, as in nmy case, a
licensed safety professional fromdoing their duty
and then to punish themfor it? Does the governnent
have the discretion to do that, too? | don't think

so, but | think that's a question the court should

addr ess.

Conflict of interest. |'m speaking about
what Richard MIller said. | think one way to
address conflict of interest is what things -- what
do your -- and the dose reconstruction people, if

they're certified as sonething or other, what are
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their professional ethics? How are they relevant to
conflicts of interest? What -- where's that
prof essi onal accountability that m ght -- you know,
if there's a conflict (inaudible) on one side, but
on the other side, you know, this is where we rely
upon professional ethics to try to bring things back
to an even keel. What is the applicability of that?
kay. Those -- that's ny coments. |'d
appreci ate any questions you nay have.

DR ZIEMER Ckay. Are there any questions
for Joe? Joe, you particularly expressed concern
about the reliability of those records that we'll be
dependi ng upon. Are you suggesting that they may be
altered or we're just not going to be able to get
what we need or -- can you give us -- what's -- from
where you sit, what does that | ook |ike? W've had
sonme concern, nunber one, about getting ful
records. | don't think we've been so concerned that
there's folks sitting there trying to doctor them
per se. But can you flesh out a little bit about
your concern about those records or -- flesh that
out alittle bit 'cause | think we want to be sure
we get full records.

MR. CARSON: Well, I'mgoing to speak first

personally and 1'Il try to expand on it. As an EH
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safety we had dat abases that we woul d keep our
safety findings, and they were erased tw ce and we
basically start all over. So ny first question
woul d be how conpl ete they are.

My next question would be --

DR ZI EMER. Now when those things occurred,
was there a record nmade of the |oss of information
to --

MR. CARSON. No, that was one of the things
| blew the whistle about and suffered the puni shnent
for. No, there was not.

And these type A and B acci dent
i nvestigations, there is still records that these
i nvestigations occurred, but there's no record that
corrective action was ever conpleted and they
basically just kind of waved their hands over them
guess in the late nineties.

| would al so have -- suspect if you're a
i ndustrial hygienist, a health physicist, and you
were told don't find positive readings, that you may
have readi ngs there but they were not accurate
readings in sone -- to what people were exposed to.
And | guess the phrase that cane up three years ago
at Paducah was m dni ght negatives, when they would

vent the cascades to the atnosphere at night so no
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one would see it and they would call it m dnight
negati ves, you know, 'cause they woul dn't be keeping
track of what was going up the stack.

It's some very stark realities in DOE. You
know, DOE had security clearance, and | would not be
here at this point had the Cold War not ended
because they tried to pull ny clearance. There is
no due process for pulling a clearance. They can
just pull it for any reason, and if your job
requires you to have a clearance, that's grounds to
term nate you 'cause basically for DOE or a DOE
contractor, triple play. One, you know, you're
fired; two, you' re personally discredited; three,
you're black-listed in the industry the rest of your
career -- 'cause if you ever |lose a clearance at one
pl ace, you can never work, at |east in nuclear
power, again. So it's pretty -- you know, pretty

hi gh odds, pretty -- you know, |I'm-- be honest,

that's -- you know. | served on submarines for six
years. | was willing, if so ordered, to play an
active part in the deaths of mllions of people. It

wasn't so | could just | ook the other way at what |
saw wong in DOE. But to --
So in trying to address your question, Dr.

Zienmer, | would question the conpleteness, | would
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guestion the accuracy, | would question -- you know,
the -- again -- and this is the -- and anot her
aspect of the bigger issue, how much -- you know,

who are you going to trust? How nuch could those
technicians -- you know, they -- were they in fact
to sonme degree subject to biases, they nake -- wite
them |l ess than what they really are? And that's
what |' m aski ng because sone of the things in ny
case, it's talking by extract -- interpolation, but
that's -- that's ny -- that's ny point.

DR ZI EMER  Yeah. Ckay, thank you.

Addi tional questions? Yes, Sally.

M5. GADOLA: | was wondering just which
facilities you were particularly tal king about in
Cak Ridge, if you could nmake that clearer, please.

MR. CARSON: Well, at GCak Ridge | was a
headquarters resident so | went to all the sites at
Cak Ridge -- K-25, X-10, Y-12 -- and | saw sone
simlar issues in each. Like | would be |ooking at
hoi sting and rigging -- well, the accident
i nvestigation was cross-cutting. You know, there
woul d be -- Oak Ridge, that would even be | ooking at
reports from Paducah and Portsnouth, which at the
time were reporting back to Gak Ridge, the Gak Ri dge

operations office. But in nmy field inspections,
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woul d be at all three sites. AmI| answering your
guestion? |I'mnot sure | fully understand your
guesti on.

M5. GADOLA: Yeah, you are answering. That
was what ny specific question was, and Dr. Zi ener
al so asked the other question that | had and t hat
was changing safety records and reporting, which is
sonmething that |'ve expressed concerns about that
|"ve seen happen in private industry and it's
sonmething that |'ve been questioning that -- that
has this al so happened in DOE facilities. So |
appreci ate your addressing that.

MR. CARSON:  You know, there are two ways of
-- you know, one lie is not wite anything.
Another lie is to say -- wite sonething -- you
know, sanple where you think you're going to --
you're going to get what you want to find and not
what you don't want to find. You follow nme?
There's a scale of gray, so to speak, as the poets
woul d say. Soneone actually went in and read A and
wote B, well, that's one thing that may have
happened. But it's nore -- | would think nore
Iikely either soneone decided not to go in and read
or soneone didn't go there, they read sonewhere el se

and said I think | was close enough. You know,
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there's any nunber of ways to kind of nick it, you
know.

M5. GADOLA: Right, and sonetines people
have good intentions, but sonetinmes genui ne m stakes
are made, too, especially if people are not as
careful as they shoul d be.

MR. CARSON. Well, let me -- DOE, as you nmay
know, pays the highest salaries in the Federal
government. And when | say that, you're going to
say how can that be, isn't everything by grade and
what ever, whatever? Yes. And if you go to DCE
you're a grade or two above what you woul d be just
about anywhere else. So you mght think DCE gets
the best and the brightest. M perception is no,
you get people who put up with it because they get a
little nore noney, and that's why they don't want to
voi ce a concern because they can't get paid that
much anywhere el se. And they're saying that there's
-- there's a greed and a fear that was at -- that
was -- still -- still is today very much present at
DCE. Wat you would think -- you would think, you
know, 20 -- DOE | nentioned is self-regulating. Wy
are not all the engineers in DOE |icensed
prof essi onal engineers, at |east to give sone

i ndi vi dual professional accountability. | would not
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have experienced what |'ve experienced in the |ast
ten years if these engineers were P.E. 's 'cause |
woul d go after themthrough the state boards. DOE
may reward them but the state boards m ght take a
different view of things. So just to -- |I'mjust
trying to -- there's just up and down.

You know, and I'Il point the finger at the
safety professionals. In that handout you have a
bunch of letters witten in the |ast couple of
nmont hs, AAAS has witten |letters about ny behal f,
NSPE -- and again, | don't want to be self-
aggrandi zi ng, but these are firsts because the
bullets are still flying, legally. And these -- and
the profession actually show ng sone cohesi veness --
Code of Ethics? Unheard of. So you know, you're
seeing the pioneer at the frontier of engineering
ethics. But you see DCOE, | think, as the wastel and
t hat happened with these sick workers because too
many ot her people just basically said | don't want
you to get sick. I'mnot going to put it in
peopl e' s heads, but push to shove, my economc well -
bei ng takes precedence over your physical well-
bei ng.

M5. GADOLA: Well, I'msure we appreciate

your comrents and different people have different
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opi ni ons about what actually happened, but | think
the nore light that's shed on the whole picture, the
sooner we can get nore actual truthful information.

MR. CARSON: Yeah, | don't want to -- and
it's not so black and white. It's a tapestry. It's
conplex. That's why I"'msaying let's ook at it
fromthe perspective of was there -- was the Code of
Et hi cs i nadequate? Was the inplenentation
i nadequate? Was it both? Because if it was, what
has changed to nmake it better now? |If it's not --
you know, if you're going to trust the
prescriptions, you have to trust the diagnosis. |'m
saying that's part of the diagnosis that has not
been eval uat ed.

M5. GADOLA: Right. Sonetinmes you need to
re-eval uate the whole big picture again, and | think
that's what you're getting at. Thank you.

MR. CARSON:. Ckay.

DR ZIEMER  Ckay, additional coments or
guestions for Joe? kay, Joe, thank you very much
for being with us today.

MR. CARSON: Thank you.

DR ZIEMER Wre there any other public
comments? | only have the two signed up, but --

that's it? Thank you.
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There will be opportunity tonorrow again for
public comments, if additional individuals wish to
make such

Tonmorrow norning the schedule is as shown,
beginning at -- 8:00 to 8:30 is really your chance
to get here, grab a snack and chat a little bit.
The actual gavel will hit the table at 8:30. The
mai n things on our agenda tonorrow are di scussions
on Speci al Exposure Cohort and on the dose
reconstruction work group's recomrendati ons.

Let ne see if there's any adm nistrative
things we have to take care of today. Any -- okay,
the roomw || be | ocked, so you can | eave materials
here if you need to overnight. Anyone have any
other -- oh, those that -- the working groups --
Mar k, your working group is going to get together?

MR. GRIFFON: Yeah, | was just discussing --
| mean I'Il offer to -- I'lIl talk with them after
this, but I was going to offer to draft something
toni ght and then maybe neet a half an hour before
the neeting. Is that okay?

DR ZIEVMER  Meet here?

MR GRIFFON: Yeah, neet here, and | was
going to ask the sanme, Paul, for your -- is your

group going to get -- 'cause | was going to get sone
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-- the reason | don't want to neet right nowis |
have some witten comments for the SEC that I'd |ike
to get to your group and --

DR ZIEMER R ght.

MR. GRIFFON: -- how can -- how can peopl e
do that if they wish to get witten stuff to you?

DR ZIEMER Well, I'm-- again, | can
conpile it tonight if -- unless the group wants to
nmeet briefly. But would you want ne to conpile it
and then nmeet in the norning? W could neet at
8:00, go over it. |Is that okay?

M5. MUNN:  Ckay.

DR ZIEMER  You'd rather neet tonight, huh,
Wanda?

Well, yeah, the thing is, 8:00 o' 'clock is
what, 5:00 and --

M5. MUNN:  Yes, it's 5:00 a.m, but that's
all right. You don't expect much of nme. Right?

DR ZIEMER Well, okay. We'Ill work it out.
So we'll recess now and reconvene tonorrow norning
at 8:00 -- 8:00 o' clock.

(Meeting adjourned at 5:35 p.m)
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PROCEEDI NGS
(8:30 a.m)

DR ZI EMER. Good norning, everyone. |'m
going to call the group back into session for our
second day on this sixth neeting of the Advisory
Board on Radi ati on and Worker Health. The record
will show that all the nmenbers are present, although
they're not all at the table.

DR MELIUS: Except Henry.

DR ZIEMER. Oh, Henry left. 1'msorry,
Henry had to | eave, so all nenbers except for Henry
Ander son, who was not able to be here for this
second day.

Before we get to the agenda itens, I'd |ike
to make a coupl e of announcenents. Nunmber one, to
rem nd everyone, including the Board nmenbers, to
regi ster again today your attendance here. They
actually register for both days separately so
everyone -- observers, staff and Board nenbers --
pl ease regi ster your attendance in the book on the
table in the rear.

Those who -- nenbers of the public who w sh
to address the Board, please sign up there at the
table, as well.

Board nmenbers, sonetinme before you | eave
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today, if you have preparation tinme hours that you
need to turn in, turn those in to Larry Elliott.

Later on in the neeting we'll have sone
brief time for any additional adm nistrative
housekeeping itens, but let's now nove on to the
agenda itens. The first itemis discussion on
Speci al Exposure Cohort. This is in relation to the
comments that we wish to devel op and submt --
actually to submt to Secretary Thonpson which wll
become our comments on the rul e- maki ng.

You need to have before you, as we discuss
this item three pieces of paper. The first -- or
three itens, there's nore than three pages. The
first itemis the packet that was handed out
yesterday called -- it says at the top Advisory
Board on Radi ati on and Wirker Health, conments on
proposed rule 42 CFR part 83. That packet has five
pages, the first two pages of which have sone
comments on specific sections -- draft comrents,
really; the third page of which has sone coments by
Wanda; and then the | ast two pages are some conments
from Tony, so have that handy.

The second itemwhich we will utilize as we
go into discussion on this is a two-pager that says

ta the top General Comments. You should have found
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it by your seat there yesterday. |It's not
identified. 1It's a highly secret docunent.
Actually it's authored by Jim Ml ius and so you can
make a note of that and you can even date it 8/15,
but it has five itenms on it and in a nonent | wll
ask Jimto lead us in a little discussion of these
itenms, which are sone thought-provoking itens which
will nostly relate to this rul e-nmaking.

And then the third itemis being distributed
right now, and these are sone coments that Mark
Giffon has proposed that we consider, as well. And
these are hot off the press so |I've not had a chance
to | ook at them but Mark has prepared these
comments as an outcone of our discussion at the |ast
neeting, so there's sone statenents here regarding
the issue of accuracy or what is sufficient
accuracy, sone information on clarifying the issue
relating to non-SEC-|isted cancers, and thirdly,
definition of endangered health. So we'll take a
| ook at those comments, as well, as we proceed here.

Now just to get us underway, on the first
packet, the statenments there are suggested coments
to be nade section-by-section. |If we take Wanda's
comment, which is nmainly on one of the words, the

word being, in section 83.1, "proactive" -- Wanda
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felt that that word had certain connotations that
m ght be undesirabl e and she's suggesting an
alternate word. | think the word was "diligent".
And then Tony's coments were nainly to
restructure 83.1 to provide an actual suggesting
wording. It's a slight nodification of the wording
that was there, and we can cone back to that, and
then to add sone comments for section 83.2. So
those, all taken together, result in rather nodest
nodi fications to the first two pages that you have.
Now | et me ask you to just put those aside
for a mnute because | think before we get into any
details on wording anything, 1'd like us to consider
sonme of the related i ssues that have been rai sed.
First of all, let's take a look at Jims
docunent -- and Jinms agreed to | ead us through
this, and I've spent a little tine nyself and I
t hi nk sone of the others have in thinking about
t hese questions and how they m ght possibly be
addressed in sonme suitable way in the rul e-nmaking.
But Jim if you would | ead us through your concerns
there and then l et ne ask, as we proceed, that
peopl e respond to Jim s questions and give us input
so we can get a feel for what others are thinking on

t hese i ssues.
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DR MELIUS: The first comment concerns the
rel ati ve bal ance between the two approaches to
devel opi ng Speci al Exposure -- new Special Exposure
Cohorts. And | think as we discussed at the [|ast
nmeeting and the NIOSH staff, in response to sone of
our questions, is that the enphasis in the current
approach is -- a rule is on devel opi ng Speci al
Exposure Cohorts after an individual has gone
t hrough the process and NI OSH has been unable to
conpl ete the dose reconstruction. And N OSH
envi sions that as the major way of people entering
new Speci al Exposure Cohorts bei ng devel oped.

And ny concern about that is that that's
going to delay the process because a person has to
go all through that process. [It's going to be a
difficult dose reconstruction 'cause you eventually
get to the point where you can't do it, so -- but
that's going to take sone tine and effort to
determ ne that you can't do it. Then you have to go
t hrough the whol e process of devel opi ng the Speci al
Exposure Cohort, which is the petitioning process,
the report and so forth. And that's just going to
take a | onger period of tine.

Secondly, it's going to be sort of a

difficult process fromthe claimant’'s point of view
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' cause neanwhil e one person's going to have
submtted a claim other people, maybe fromthe sane
work site or sane area, are going to be submtting
claims. They're not going to know what's goi ng on
and it's going to take a | onger significant period
of time to pull all that together. And | also don't
think it's a very efficient approach to doing this.
And given the |l arge nunber of clains that are
pendi ng or that we believe to be in the pipeline
comi ng down here, that | think a nore -- | won't use
Wanda's unfavorite word there, proactive, but an
approach that relied nore on the petitioning process
woul d be nore efficient 'cause it would allow up
front the designation of some Special Exposure
Cohorts, an active process to determ ne who woul d
qual i fy, whether there was adequate dose information
avai l able to be able to do individual dose
reconstructions on those in that group. And
eventual ly, as those cohorts got designated, it
woul d be a nuch nore efficient process because there
woul d be a | arger nunber of Special Exposure Cohorts
or you' d get there quicker, | guess is the -- is ny
feeling on that.

| think it's also nmuch nore understandabl e

and easier for the claimants to interact with that
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process, rather than waiting for the individual and
not understanding very easily, it's not a very
transparent process figuring out what's happeni ng

wi th your individual claimand whether you qualify
and how nuch information is needed and so forth,

that nore enphasis on the petitioning approach

think would be a -- | think it's just a better
overal | approach and a nore efficient approach and a
better use of the available resources for this --
for the designation of Special Exposure Cohorts.

So | guess what | would be recommending is
that they put nore enphasis and nake the petitioning
process a little bit easier in ternms of providing
better guidelines and nmaking that a little bit nore
direct for encouraging people to apply through that
process than -- rather than waiting on all the
i ndi vidual clainms to have gone through that process.
| think we had sone discussion of this last time, so
that's not a newidea. It's something we did talk
about at the |last neeting.

Ckay, do you want to discuss that?

DR ZIEMER  Yeah, let's discuss themas you
present them while they're -- okay. Roy?

DR DEHART: | don't recall that there was

anything in the rule itself that prevents
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petitioning and that worker representatives can
prepare a petition for a group of workers, probably
wor kers i ndependently could prepare a petition. And
woul d the fact that an individual in that petition
have applied as a single individual for dose
reconstruction in any way inhibit the process from
going forward as a petitioned group?

DR MELIUS: N OSH would have -- | don't
know of anybody's even thought through with it.
There's a ot of conplications to this process with
this mx of individual clainms and group cl ai ns going
on at the sane tinme. And we tal ked about yesterday
with the non-SEC cancers, there's sone situations
out there with -- over different tinme periods of
work within the SEC period, outside the SEC peri od.
How do you define the course? That everybody in the
cohort has to not be able to do dose reconstruction?
You may not know that until you' ve done sone
i ndi vidual cases. It nmay be that one person in that
wor k group had great nonitoring and nobody el se did,
and we know that the exposures were variabl e enough
that one can't extrapolate fromthat one individual
to everybody el se very well.

| think if you | ook at the second and third

comments here, particularly the third comment, |
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think I just -- there seens to be nore of a barrier
set up in ternms of the petitioning process and |
think I would like to see it made a little
friendlier process, and nore enphasis put on that in
terms of the outreach and the activities going on to
encour age people to go through that process. And if
| renmenber correctly fromlast neeting, N OSH was
sayi ng they were enphasi zi ng the opposite approach,

t hrough the individual one, so | think it's just a
guestion of enphasis rather than a question of

ei ther/or.

MR ELLIOIT: Ted had stood. | don't know
if he has a comment.

DR ZIEMER Ted? O do any of the staff
have conments on Roy's question about sinultaneous
petitioning?

MR. KATZ: Sure. | didn't stand, | just sat
upri ght.

DR ZIEMER Well, once you do that, you're
in trouble.

MR. KATZ: I'mjust teasing. Yes. | nean
in either case, whether simultaneously soneone's
petitioning for a class and soneone else has in a
cl ai m seeking a dose reconstructi on who woul d be

part of that class, in either case, however that
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wor ks, one of the first things we're going to have
to figure out is whether we can do dose
reconstructions for these individuals. And in that
respect, | nmean there's no delay incurred because

we're going to have to figure out whether we can do

dose reconstructions. |If a class -- if you petition
for a class to be added, we still have to answer
that question. W still have to go through the work

that we'd have to do with an individual dose
reconstruction if it cones to us that way to

det erm ne whether we can do a dose reconstruction.
And | don't want to bel abor the point, just -- but
there's no inherent delay here what soever because we
have to determ ne that -- answer that question first
anyhow.

DR ZIEMER  Ckay, thank you.

MR, ELLIOIT: | would like to add, also,
that | truly don't believe we enphasi zed one
approach over the other. W're offering an
opportunity of two approaches. W weren't
enphasi zing that the individual claimand dose
reconstruction being able to be conducted was the
primary approach. What we enphasi zed was that an
i ndi vi dual, once diagnosed, needs to file a claim

i medi ately so that their medical benefits would
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start at the time of filing.

DR ZIEMER OQther comments? | suspect that
part of the concern is nore the appearance -- and
maybe it's the wording that seens to put the burden
on the individual petitioner, even though the intent
may be to have it go either way. That was a concern
that arose last time, that perhaps it appears that
the petitioner nust go through a certain process
first before they can even think about this
alternative.

Let's have sone other conments. Yes, Tony.
Tony and then -- oh, okay.

DR. ANDRADE: Well, | tend to agree with
Jim It's pretty clear that in 83.7(a) that groups
of enpl oyees, one or nore enpl oyees, can petition.
However, there doesn't seemto be enough, as Jim
states, enphasis that group petitioning could al so
-- that group petitioning mght be the desirable way
to get into the system And it's only that it's a
matter of enphasis, and it's not to enphasi ze one
approach versus the other. [It's just to bring out
sonme clarity, sone clarification. And | wouldn't
m nd suggesting a sinple | anguage addition that
woul d say that, for exanple, a group of petitioners

who believe they have collectively been subjected to
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a special situation or sonething to that effect.
And it could very well be pointed out in one sinple
phrase, | think, in 83.7.

DR ZIEMER  Robert?

MR. PRESLEY: | also agree -- Bob Presley.
But | have one comment. A lot of these people are
deceased. They don't know that they're in a group
and | think it behooves us to be able to go back in
and | ook at that and maybe have sone input to be
able to put those people in a group. And you know,
we're working with people that don't have a clue of
what their spouse did or their father did, and so |
think it -- we need to look at that a little bit
br oader .

DR. MELIUS: Can | just comment? | think
that's a very good point and | think if you wait
until individuals apply, they're going to be ill and
probably older. And getting the information from
them the burden on the famlies to try to provide
sonme of the necessary information will be that nuch
nore. |If the cohort's designated up front, then you
don't have to go through that process and so forth
to do that.

| think and agree with what Tony's

suggestion was, too. And | think if you go to
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nunber three suggestion down here, which is just one
of the followups to this, is that the way the
rule's witten now for the petitioning process,
there has to be -- | forget the wording used -- a
positive affirmation that the records don't --
exposure records don't exist, and that's a -- |
think that's a question of wording, but that's a

bur den.

And then there's this thing, or. It's an
or. It's not an absolute requirement. O a health
physi ci st or other dose reconstruction expert has to
review the information and submt a report with it.
And it's not an absolute requirenment, but | think it
certainly inplies a heavier burden for the
petitioning process. | think that could be taken

care of in the rule by putting in athird "or" into
that. That, one, yes, you ought to find out if dose
information's available to the extent that that's
possi ble to do, but also providing sone sort of

gui dance for what other information. It may be it's
sonme sort of internal report that's available or an
outside review that's pointed out that this group
was not nonitored for a period of tinme and there was

a potential for significant exposure, so forth. But

not inplying that soneone has to go out and get an
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expert to cone in and help themdo the job that |

t hi nk people are expecting NIOSH to be doing as part
of this process. | mean | can see the reason for
the petitioning including sone rationale for why it
shoul d be a special cohort, but | don't think one
can expect the petitioner to do all the proving, so
to speak, 'cause that's difficult. And | don't
think this is what NI OSH i nt ended when they wote
this, based on our discussions at the |ast neeting.
But it certainly is inplied in the | anguage there
and | think that's sonething we can fix with sone
ot her suggested phrasing in there.

DR ZIEMER OQher comments? Yes, Tony.

DR. ANDRADE: Tony Andrade again. Wat |
see here, Jim is two issues that we're trying to
work at the sanme tinme. And one is to try to
enphasi ze to the public that, in a very bal anced
way, they can apply -- they can petition as a group
or they can apply individually. And when they do
apply either way, one of the comments that we have
not yet discussed actually gives NI OSH sone
responsibility to help along that process, either
for the individual or for the group that's doing the
petitioning. And I think that that was the first

comment that | had suggested but that it hasn't --
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we haven't yet tal ked about it.

DR ZIEMER Ckay. Any other comments now

on the first iten? | think we've -- pro or con.
(No responses.)

DR ZIEMER Ckay. Then let's go ahead with
t he second one, Jim

DR. MELIUS: Second one? Gkay. And |
shoul d add that this comment ties sonewhat to |
think one of Tony's coments at |east that was from
the |l ast neeting, and al so one of Mark's conments
this time, and certainly my major concern about this
regulation is the fact that N OSH has not provided
any gui dance or guidelines for howthey will nmake
the determ nation that there is not adequate
information to do a -- so that it's not feasible to
do a dose reconstruction with sufficient accuracy.
And | think that's a major deficiency of the
approach that's being proposed here, on several
fronts.

One is the one hand they are doing the --
saying that a dose -- it is not possible to do the
dose reconstruction, appropriate dose
reconstruction. At the sanme tine inplying that in
order to nmeet the health endangernent criterion that

there is enough information in order to be able to
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make that cal cul ation

Secondly is that one has these -- | nean
there's different situations here and for people on
the outside | ooking at this process, either as their
own clains are being handled or as they are
approaching the petitioning process as a group, they
really do not have an understandi ng of what -- what
do they have -- what information do they have to
provi de or what -- howwll their information be
eval uated to determ ne whether they qualify for a
Speci al Exposure Cohort. How will N OSH rmake the
determ nation that there is not adequate data
available to do -- | think as it says in the |aw --
to do a dose reconstruction with sufficient
accuracy, it's not feasible to do that. And I
really think that's a significant problemand |
t hi nk the whol e program woul d be better over the
long termif NIOSH would westle with that question
and come up with a set of guidelines. And I
recognize it's not easy to do 'cause there's |lots of
di fferent ways of doing a dose reconstruction and
lots of different sources of information that one's
pulling together. But it's so critical to this --
the way this rule is constructed that | think that

there needs to be sone guidelines provided. And ny
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pref erence woul d be those guidelines go for public
comment because it is going to be such an inportant
determ nati on nade on the part of N OSH

DR ZIEMER  Tony?

MR. GRIFFON. Just a point --

DR ZIEMER. OCh, Mark, I'm--

MR GRIFFON: No, | just wanted to nention
that my point nunber one on ny coments is al nost
the sane so we could probably discuss it at the sane
tinme.

DR ZI EMER  Good, okay. Yeah. Just pull
Mark's thing there and kind of put them side-by-
si de.

MR. GRIFFON: They're the sane point.

DR, ZIEMER Determ nation by NIOSH that it
cannot conpl ete a dose reconstruction for claimant.
Thank you.

MR. GRI FFON: (Ckay, sorry.

DR. ANDRADE: | would |like to point out that
section 83.9 does indeed |ist guidelines that point
out when a dose reconstruction m ght be found
i nadequate. And | would defer to the experts -- to
Ted and to Jim-- to comment if they wish to on that
particul ar section because it does |ist out general

gui del ines as to when dose reconstructions are
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i nadequate. So maybe they can hel p answer that.
felt that in general it did a fairly good job

Now t he specific question as to whether data
are accurate to a certain degree, | believe falls
into this as a subset -- as a question that woul d be
one of the paraneters that is |ooked at in
determ ni ng whet her a dose reconstruction is
adequate or not. So | think we need to answer
Mark's question -- and it's your question, as well,
Jim-- but I think we would need to do so in terns
of what's in 83.09.

DR ZIEMER  Further comment? Ckay. Mark,
are you --

MR GRIFFON: Can -- I'mjust -- it's table
one in 83.9, is that what you' re | ooking at, Tony?

DR. ANDRADE: Correct.

MR GRIFFON:  Yeah. | don't think -- | nean
frommy standpoint, | don't think that answers ny
guestion. That is sort of what the petitioner would
be -- would have to provide to get in the gate, so
to speak. But | nean for sufficient accuracy, what
| was -- and in nmy comments, and |'ve had dial ogue
on the side with NIOSH staff on this. | nean the
guestion of is there a quantitative way to define

this, I think that's difficult, to say the | east.
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Jims shaking his head. Anyway -- but there may
al so be qualitative, and I can't say |'ve explored
or exhausted options on this, but there may be
qualitative netrics that would -- and for instance,
and this is just a for-instance, you m ght consider
whet her all or a percentage of the TLD or filmdata
was available for -- I'mthinking of it as -- for
the class, all or a percentage, |I'mnot -- and
bi oassay data was available for all rel evant
radi onuclides and -- let's see, and the data was
consistent wth the knowl edge of site processes and
NI OSH coul d conplete -- | nean those are very sort
of qualita-- and I'm not saying those are the ones,
but that's the idea of you could |ay out sone
gqualitative netrics that gave a sense of the
threshold that it's going to take to reconstruct
sufficiently accurate. And | think I know the
response I'mgoing to get, but Jims standing up.
DR ZIEMER  Yeah, and | think we want to
hear fromstaff on this. | guess we've all kind of
felt intuitively that one of the issues is that we
don't really know fully what the paraneters are.
That sort of begs the question because if we don't
know what those paraneters are, then certainly the

claimants won't and so what are the rul es of
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engagenent is sort of what it gets down to.

DR MELIUS: O how do we review those.

DR ZIEMER  Yeah. Jim

DR. NETON: Thank you. Jim Neton. |
actually agree with Mark to a certain extent --
surprise. | think we have to get away fromthe
concept -- and | agree with the qualitative nature
of this. The term"accuracy" nmeans a |ot of
different things to a lot -- many people, but we
have to couch this in terns of sufficient accuracy
to be able to make, in terns of our efficiency
process, a determ nation whether the person falls on
the left side or the right side of the conpensation
bar. That's -- and so if we cannot determ ne
something with sufficient accuracy, in ny mnd, al
that really nmeans is that we could not nake a
definitive determ nation using the efficiency
process that it fell either to the left or to the
right of the 50th percentile at the 99th percentile,
of course. So you allow the efficiency process to
work. You start with your low low, |ow high -- you
know, what we were tal king about yesterday -- and
you keep working your dose reconstruction till you
run out of facts, of factual evidence.

Once you run out and you realize, just like
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Mark was saying, I'mstill mssing chunks that |
can't fit into this puzzle, | have no idea what this
person's dose was for 15 years; | can't find it and
he's still on the | ow side of conpensation. The
only choice is either say the claimis denied or we
just can't conplete it. W just do not have enough
information to make this claimconplete. So it
really -- it's a qualitative issue, but | don't
think -- you know, you just know when you've
exhausted all possibilities and a claimant still is
not in -- possibly over the 50th percentile, you
just have to say we can't conplete it. It sounds
squi shy, but that's really the way it's got to work
in practice, | think, unless soneone el se can cone
up with a better approach.

DR. MELIUS: Can | -- but that is the
problemw th this approach. | think you ve westled
well with this issue of do you make the 50 percent,
and that is what conplicates this issue. But at the
other end, if you' re |ooking at a group of people,
they may have -- their dose may accunulate up with
what information you have to different points, like
ten percent, 40 percent, all over the place. Well,
at what point do you then say there's not sufficient

information for that group? O are you going to
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deny half the group? | nmean how are we going to
forma group out of this --

DR. NETON: Well, that speaks to setting --

determining the class. | nmean if there's a class
that you can really -- we need to do our job very
well in defining that class down to its narrowest

common denom nator. Wo falls in that class that we
really don't have the information for. |If we
clearly have information for half of that class that
we can do and -- they just won't be in the class.

DR. MELIUS: | just think you have to
operationalize that into guidelines in sone ways to
have sone consistency in the program sone
transparency, sonme know edge so the claimants
understand they're being treated fairly in that
process, and so we can review it. And | think that
has to be witten out in sone way operationally how
you're going to handle that particular issue. And I
think that effort is really absolutely necessary to
maki ng this process fair.

DR ZI EMER  Roy.

DR. DEHART: | think there's one other step,
too, to consider here, which reinforces the idea of
bei ng as precise as one can in guidelines, and that

is the appeal. As this stands now, it is so soft, |
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wonder how a judge woul d assess this. And | would
think that it's going to be harder to sustain a
position under appeal with these kinds of

gui delines, as soft as they are.

MR. KATZ: Can | just --

DR ZI EMER:  Yeah.

MR. KATZ: Can | just speak to that point?
| really -- as is explained in the dose
reconstruction rule, where we can't do a dose
reconstruction, we have to |ay out the wherew t hal
-- why it is we can't do that dose reconstruction
very clearly in that report. So | nean that's what
woul d conme before a judge, that kind of information.
What is the information | acking that prevents us
from doi ng a dose reconstruction that the judge
woul d evaluate. So they will get very clear
information at that point in tinme when we nmake a
determ nation that you can't do a dose
reconstruction.

And | just wanted to address then the second
point, Dr. Ziener, that you raised -- that Jim
raises that it's unfair to the petitioners if we
can't tell themwth nore crystalline clarity when
we can't do a dose reconstruction because then they

won't know whether they're going to nmake it yet or
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not, whether they're going to make it into the
class. But we're not burdening the petitioner with
actually proving that we can't do a dose
reconstruction at all. | mean that's our burden.
And they're free to petition and start the process,
press the button for it to go, wthout meking --
they don't have to nake that case. So it is a
problemin the sense that they won't know at the
front end what the outconme of their petition's going
to be because they won't be able to answer the
guestion, well, can they in fact do a dose
reconstruction or not. But they can get the process
going. They can get us set to work on doing the
work to evaluate that question. Thank you.

DR MELIUS: Let nme --

DR ZIEMER Sally and then Jim

M5. GADOLA: | just had a question for Ted.
Coul d you give us sone exanpl es as what you would
actually wite in that report as to why you coul dn't
do the dose reconstruction?

DR. NETON: Ted just tapped nme on the
shoul der, so | guess I'll come up with an exanple.
| think it's sort of -- to conplete what | was
saying earlier, is if we did the dose reconstruction

and we nove so far and found naybe 75 percent of the
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avai l abl e information, found bioassay results, air
monitoring results, all that sort of thing, but
maybe the external dosinetry conponent was m ssing
and we had no co-worker data, really no good source
termto hang our hat on, we would say that this
person's dose record is inconplete; it cannot be
conpl eted; we've searched high and low, there is no
conponent that we can use to estimate his externa
dose and therefore we can't conplete it.

Now t hat being said, it's possible -- and
you know our efficiency process. W don't always
have to have conplete information. |[If a person --
based on the merit of just their internal results --
is over 50, we won't bother to even search for the
rest of that information. But in those cases where
t he conponents that we do have do not put the person
over the bar, we'll have to identify which pieces of
those information are mssing that we feel could add
dose to their claim to their case. So |I mean
can't -- | could go on

M5. GADOLA: | think that helps clarify a
little bit, at least in our own mnds, and maybe
that's where sone of this questioning comes from
because that's still sort of vague.

DR. NETON: Right. But it really ties in




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

215

with our efficiency process again. W just keep
going and pulling the thread as far as we can go
until we run out of possibilities. But if we can't
find all the possible sources of exposure and
identify them then that's when we pull the plug and
say we can't go any further.

The other option's to deny the claimor send
the claimto Labor with an i nconpl ete dose
reconstruction and unjustly have them deny the claim
because we don't have all the information. But
there's no very really good quantitative -- | nean
we coul d describe this qualitatively is sort of what
| " m sketching out here, and naybe that woul d hel p.
| don't know.

M5. GADOLA: Thank you.

MR. KATZ: Can | just add to that, Jim
because sonmething that | think |I've already heard,
and Jimwill correct ne if this isn't right, but
this is sort of a sinpler exanple to your question,
what might be in that report. WelIl, say there's an
incident -- a circunstance where a nunber of workers
were around a pile of -- a pile, a swanp or whatever
of radioactive materials, no one's certain what
t hose radi oactive materials were and i n what

guantities and so on, and that's all the
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information. There's no dosinetry information, no
personal dosinmetry information, there's no area
dosinmetry information. | nmean that nmay be a
ci rcunst ance where again you say we don't have the
wherewi thal to estimte doses there because all we
have is sonme possibilities for what sort of
radi oactive materials were in that swanp, and we
don't know their quantities, either. | mean that's
j ust anot her exanpl e, nmaybe sinpler.

DR ZIEMER  Jin®?

DR. MELIUS: Two conments, one to one of
Ted's earlier cooments. | mean | don't think just
because a person can apply for it doesn't nean there

isn't some burden to let them know what they're

applying for or what -- how they qualify. | can
apply for Social Security disability. | don't -- or
VA disability. | don't think I make it on a |ots of

grounds, but it doesn't stop nme from applying for
it. Fortunately there are guidelines on the
application that sort of tell nme whether | qualify,
what's ny mlitary history, so -- | mean | think you
have to provide sone gui dance out there.

The other corollary of this is -- the other
part of when we're looking at this is that are the

doses that you are reconstructing being done with
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sufficient accuracy? | mean because when you say
you can't do the dose reconstruction, well, are you
-- which side are you erring on, so to speak? Are
you erring on the side of doing a bad dose
reconstruction, not sufficient accuracy? O are you
erring on the side of saying you can do a dose
reconstruction, even -- you can't do a dose
reconstruction and therefore a person's qual-- |
mean it cuts both ways, and w thout sone sort of

gui dance at that |lower |evel, that |evel where you
can't do it or you can't achieve sufficient

accuracy, | think -- to nme it's just very
problematic. | think, Jim you're articulating it
better than you have when |'ve asked this question
before 'cause | think there's nore experience and
that we've tal ked about it sone nore and so forth
but | really think that needs to get into a set of
gui del ines or sonmething for us as a commttee, for
you as a program to be able to do this with sone

ki nd of consistency and for people on the outside to
be able to understand the process. And | agree it's
not easy and it's going to take sone tinme and
effort, and it's not |ike you don't have ot her
things to do, but inthe long termit seens to ne it

woul d really be very -- very helpful and I think
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it's necessary.

DR. ZIEMER Incidentally, on this accuracy
i ssue now, the way the thing is being bounded, it's
not an accurate process. By favoring the client by
assum ng worst-case, you are actually being nore
i naccurate but nore favorable to the claimant.
Accuracy does not necessarily help the claimant. |
mean if you -- if you tried to pin everything down
-- | mean the cases we | ooked at, for exanple, the
| ow | ow case, they gave every benefit of the highest
possi bl e exposure, not -- | would say it was
probably very inaccurate, because accuracy has to do
wi th how close you are to the real nunber. Al of
t hese were over-estimates. You know, you say what's
t he hi ghest possible dose the person could possibly
have gotten under these circunstances, S0 accuracy
doesn't necessarily help the client. So |I'm not
sure that that's what's being | ooked for on sone of
t hese cases. That's just a conment.

Ji m Net on.

DR. NETON: | was just going to -- you spoke
to the issue | was going to bring up, which is these
are not accurate. As M ke Schaeffer pointed out
from DTRA yesterday, they're not epidem ol ogic

studies. They're -- the idea is to over-estimte
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the dose, to quickly process it and if it stil
accurately falls on the correct side. | nmean this
is not mathematical accuracy. This is conmpensation
deci sion accuracy that | think that we're speaking
to here. And if we can over-estimte soneone's dose
by an order of magnitude or just be extrenely
generous and the probability of causation falls at
15 percent, then we've nmade an accurate dose
reconstruction. W' ve accurately determ ned that
that person falls on one side or the other. W
haven't determ ned, we've actually decided that the
dose is not going to be high enough to get over the
bar .

So it may be instructive to go over a few
dose reconstructions generically with the Board at
sonme point to denonstrate that process. | know the
wor ki ng group has | ooked at them and has a sense
now, but nmaybe in a future neeting we could do a few
de-identified, very generic cases that would maybe
shed sone light on this issue.

DR ZIEMER Let nme point out that in 83.9,
as a starting point, the criteria for the Speci al
Exposure Cohort -- there's two criteria, starting
poi nt, insufficient records and insufficient

information leading to inability to do a dose
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reconstruction.

Now in a practical sense -- and |'mjust
trying to now push the envelope a little bit -- it
seens to me, Jim that you' re saying all right, what
about the claimnt, what do we tell himwhen -- if
he's applying. Question one, do you have reason to
believe that your dosinetry records are inconplete
or insufficient -- or sonmething like that. You're
sayi ng what are the series of questions you would
ask that woul d serve as the paraneters for sonebody
to even know whether they're in such a cohort.

DR MELIUS: Correct.

DR ZI EMER. What ki nd of questions woul d
you ask?

DR. MELIUS: Uh-huh.

DR ZIEMER Is -- | mean just as a starting
poi nt .

DR. MELIUS: Correct, and how do you -- is
defining insufficient and inconplete.

DR ZIEMER And what does that nean? What
is -- inconplete, does that nmean a fil m badge is
m ssi ng? Not necessarily.

DR. MELIUS: Right.

DR ZIEMER Ckay. Wanda --

DR. MELIUS: Could we just go back to --
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‘cause | think Jim Neton just sort of -- has been
tal ki ng about what is sufficient accuracy for this
process, and | think you articulate that well. But
sort of going back to the opposite and what is
insufficient, it's such that you cannot do the dose
reconstruction for a group that they qualify as a
Speci al Exposure Cohort. And | think that's what we
have to westle with, when you reject that

i ndi vi dual because there's insufficient or

i nconpl ete records or insufficient information |ike
that. | think that's the crux of it and it's
getting sone explanation now. And it's not just for
the claimant. | think it's for the programto have
sonme consistency and for us to be able to review
that program | nean we're going to be taking a
sanple. W're not going to review every one, SO

| ooki ng at that consistency is by what rules you --
gui delines you follow in doing this on that.

DR ZIEMER Ckay. Wanda.

M5. MUNN. It sounds as though the question
is how do you prove a negative. |If anyone here
knows how to prove a negative, | would like themto
step forward now because it's a question that's
bot hered ne for a long, long tine, and | suspect

nmost of the rest of us.
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When soneone says that's all there is, there
ain't no m', howcan | prove that there ain't no
n'? And | don't believe | can do that. | don't
believe that | can contrive |anguage that woul d make
it appear that I'mdoing that. It is, | think,

i ncunbent upon us to try to see that the |anguage is
as reasonable as it can be. And this current

| anguage appears to be quite reasonabl e, unless you
can somehow prove a negati ve.

If there are ways that we can define what
constitutes the arrival at that negative point, then
per haps we can bel abor this until we identify what
that | anguage is. | personally don't see that
there's | anguage that will suffice to do that. When
we no | onger, when the Agency no | onger, when the
i ndi vi dual can no | onger provide further
information, then that's all there is. So what
| anguage do we put into a rul e-naking that says when
we' ve found everything that we can find, we can't
find any nore?

| guess | amat a |loss to know how we can be
nore flexible, because really you do have to be
flexi ble for each and every case. The anount of
information that you're going to get is, in ny

experience, never perfect. W wll have to work
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with inperfect information. The decision's already
been made. W will nake every effort to see that
the inmperfection lies in the benefit of the
claimant. | see no further step that we can take
unl ess soneone has magi ¢ | anguage.

DR ZI EMER. Thank you. O her comrents?
Wanda, let ne just ask you. The question then, as I
under stand what you're saying, you actually then
feel that the language that's in here nowis
sufficient to provide what is needed for both the
petitioning process or is it just this issue of the
gui deline part -- that nore detail ed guidelines are
not necessary, as you see it?

M5. MUNN. | do not believe that we can
structure | anguage which will provide adequate
gui del i nes wi t hout unduly burdening the Agency and
the petitioner to the point where we're asking for
t he i npossi bl e.

DR ZIEMER. O her comrents? Mark

MR. GRIFFON: Yeah, | guess the other area
-- and we're going to cone up to this in one of the
ot her comments, also, but the other area where sort
of Jims comment on insufficient butts up on this
process, and a concern that | would have fromthe

claimant's standpoint is you pull all the strings,




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

224

as Jimsaid. You do the nbst conservative possible
estimate process for the dose reconstruction, and
you determ ne that you can't do a dose
reconstruction. And then -- but then the Agency is
still able to do or calculate for that class a -- or
for that potential class a potential dose to conpare
it to -- conpare to the level of endangernment. And
| think that is also going to be a -- that's why |I'm
trying to ook for that line of where -- a point
where you say you don't have data -- you' ve | ooked
at everything and tried everything and you just
don't have data to do an individual dose
reconstruction, and yet you turn around and you can
still do a class --

DR ZIEMER Wiich inplies that you do know

MR. CRI FFON:  Huh?

DR ZIEMER Wiich inplies that you do know
enough to make that --

MR. GRIFFON: Right.

DR ZIEMER  -- determ nation.

MR GRIFFON. Right. And -- well, that's
the question. And | know that they're
di stingui shing that by saying the class would be a

potential sort of a worst-case dose, but it still --
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you know, | guess that line's not anywhere descri bed
or there's no guidelines on how -- where that |ine
is, even. And | guess that's what we're westling
Wi th.

MR. KATZ: Dr. Ziener, can | -- can | just
explain that a little further? 'Cause this is a
concept that's gotten m sunderstood a coupl e of
ti mes now, but that was closer to it there. So
we're -- | nean the first thing we're doing is
com ng up with that benchmark, what dose woul d be
heal th endangernment. The only question then that's
put to the health physicist, the technical staff at
that point is could radiation doses have reached
that | evel or higher? They're not estimating what
t hose radi ati on doses were, just asking the question
coul d they have reached or exceeded that benchmark.
And that is, | think, an exceedingly |ower sort of
burden in ternms of what they have to do --

MR. GRIFFON: Than being able to --

MR. KATZ: Than being able to estimte --

MR. GRIFFON. -- conplete the dose
reconstruction. Than being able to conplete a dose
reconstruction --

MR. KATZ: Right --

MR GRIFFON. -- that's how your defining
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sufficient accuracy.

MR. KATZ: -- than being able to actually
estimate what that dose was to those individuals.
mean there they can then draw on experience as --

t hroughout the DOE program as to what sort of doses
can be associated with what little they know about
the radiation source termin those instances, they
can draw on all that experience to nmake a judgnent
as to whether doses could rise to that level. And
just to make a -- and you know, anal ogies are al ways
alittle bit hamfisted, but just to make an
analogy, | nmean if we're going to tal k about the
weat her for a second here, and if we have the

nmet eorol ogi ¢ records on a century of the weat her,

but in 1945 those were w ped out throughout the
country, we have no records on the weather in 1945,
say, you could reasonably have all that other data
for 1945 for Atlanta in Decenber, you could nmake a
judgnment as to whether it could have been 65 degrees
in Decenber or on a day in Decenber, whether it
coul d have been that high or higher. That woul dn't
be estimating -- making a judgnent that the weather
was 65 degrees in Decenber, which is what you're
doi ng when you' re doing a dose reconstruction.

You' re making a judgnent as to what the dose
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actually was. You're just saying could it have
reached that level, and that's what the hunp those
assessors are doing and | think the -- there's a
whol e lot of information in this world about what
sort of doses are associated with source termand so
on, and to be able to make those rough judgnents is
well within their ability.

Then once they nmake that judgnment, just to
rem nd you, that judgnment then comes before the
Board and is open to public scrutiny. And if anyone
else in the world can say then well, you know, |
know of an instance sonewhere where dose
approxi mated that | evel associated with this sort of
ci rcunst ance or whatever, that gets brought into the
equation then. So it doesn't stop with our
techni cal staff making that judgnent, although
they'Il have a lot of information to draw on there.
But it goes on to the public and others. So | just
t hought it'd be helpful to sort of clarify that for
you because it has a bearing on this.

DR ZIEMER |Is everybody clear on what the
differential here? Yeah, Jim

DR. NETON: | just have one nore thing, and
maybe there's another way to look at this. 1've

heard sonme -- Mark say a little earlier about we're
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going to come up with this increnental dose, even

t hough we say we can't estimate it. And one way to
| ook at this is the way it's specified, is we're
really trying to determne is the probability of
causation able to get to 50 percent or greater,
given that circunstance. W take that -- we could
actually run I REP, for exanple, and determ ne --
it's an extra three rem of dose given that would be
required in that cohort to exceed the 50 percent.
Al it would require NNOSH to do is to say is that
pl ausi bl e, given where the person was working, that
cohort was working, that there was a potential for
that additional three rem of exposure. W don't
know what it was. Al we're saying is is it even
possi bl e.

MR. CRIFFON: |'mnot sure | understand what
you nean by an additional three rem of exposure.

DR. NETON:. Well, or -- let's say we did --
we pulled the thread, as we said, and we | ooked at
every possi bl e avenue except the internal side. And
the probability of causation for that dose
reconstruction arrived at 25 percent, given the
partial information that we had. W could actually
back-run I REP and say what -- how nmuch nore dose is

t hat person going to need to get over 50 percent,
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and given the exposure scenari o and circunstances
surroundi ng that cohort, is it plausible at all that
t hat exposure coul d have -- that exposure

envi ronment coul d have existed? | nmean it's sort of
a different way of looking at it, but we're not
actually calculating a dose. W're trying to
estimate what -- was there sufficient dose in that
envi ronment to endanger health.

MR. GRIFFON:. But | guess you go back to the
concern of if you didn't have sufficient information
up front to do the dose estimate, then | guess the
concern fromthe potential claimant's standpoi nt
m ght be how can | be sure that they, even in the --
even in their worst-case scenario, sort of in trying
to estimate whether there's enough dose there to
push ne over, whether they have the information --
enough information to even -- for exanple, you know,
what if you assune that -- you know, based on al
the process records you have, all the site profile
i nformation you have on a certain facility, they
al ways handl ed the depl eted uranium and actually the
truth was that they had recycled uraniumwth hefty
| evel s of transuranics that were accunulating in
certain processes where sonme of these individuals

wer e wor ki ng, even on your worst-case scenarios
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you're going to mss the boat drastically for your
internal dose estimates if you only assuned urani um
as opposed to neptunium plutonium other potential
exposures --

DR. NETON: That's correct.

MR. GRIFFON: So the question is, you know
-- | guess the question is, you know, how do you --
you know.

DR. NETON: That's a different issue, |
think. | nean you're assum ng we've done a bad job
doi ng our honework there at that point, we've nmade a
m stake. W have not identified all the possible
source terms. | nmean | think we have to start
saying, with the SEC, that we've identified al
possi bl e source ternms. |'mnot saying we al ways
will, but that's our job. And given that, is that
transurani c contam nation that was unnonitored
sufficient to nove that over into --

MR. GRIFFON. But | guess the preni se for
petitioners is that you don't have information. You
know, that's one of the basic premses is that --
you know, for this group, this class, they already
went over that hurdle where you couldn't reconstruct
i ndi vi dual doses, so you already know you're | ooking

at a class that you're | acking information on.
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DR. NETON: Right, but hopefully by that
poi nt, though, we would know t he potential source

ternms that were in the environnent that were not

nmonitored. | nean that's part of the dose
reconstruction. It's like go out and identify al
t hose source terns and then nake the decision -- you

know, a mi ssing neutron dose is a good exanpl e of
that, as well. | nmean did they nonitor neutrons
properly? No. GCkay, can we go back and reconstruct
this neutron dose properly? |If not, was there
sufficient neutron exposure in this reactor
environment to put that popul ati on over 50 percent?
And we're not saying every claimnt in that

popul ati on was over, but it's not possible to assign
a dose to any individual, so they would just all be
over automatically.

MR. GRIFFON: Yeah, | guess | understand
what you're sayi ng.

DR ZIEMER  Actually as you discuss it, you
realize that the staff in fact has a schene, and |
think, Jim you' re saying that the schene doesn't
show up here.

DR. MELIUS: Schenme doesn't show up here,
and | think the schene has been articulated well for

this i ssue of when there's not sufficient
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information or the records are inconplete. | think
it's a different -- nmaybe it's done by a series of
scenari os or whatever as to how those will be
handled. | think they're articulating it better
than when |'ve asked the sanme question at earlier
neetings, and better -- as well as | think they've
gi ven sonme thought to this issue with the
endangernent criteria. And again, the endangernent
determ nation is going to come to us for review, so
there's a peer review systemor a outside advisory
review systembuilt into that process. On these
i ndi vi dual determ nations, there's not. W have a
sanpling that's going on and I think that's where --
you know, with thousands of clains, we need sone
sort of -- a set of guidance for how you're going to
handl e those. And | think it can be done.
di sagree with Wanda. | don't think we're trying to
prove a negative, we're just trying to determ ne --
have sone guidelines on how we will put things into
di fferent categories, given the basis of the
information that we have, or don't have. And I
think that ought to be witten out in sonme way.

DR ZIEMER  And sonehow in the rul e-nmaking
| think, taking both of those into consideration,

one woul d not want the rule-making to be so
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proscriptive that you lose the flexibility and
therefore cut out sonme folks in the process. So
somewher e between no guidelines and minimal -- or
very proscriptive, there's a point where the

gui del i nes perhaps are such that everybody sort of
under st ands how things are going to proceed, but
there's sufficient flexibility to handle those
things that you didn't think about in advance.

DR. MELIUS: In ny -- what | wote up here,
| reconmended they go out for further rule-making on
this "cause | think it needs sonme public comment if
it's sonething that -- | nmean an alternative is to
change -- clarify some of the |anguage in here so
it's better understood. And then devel op an
i nternal gui dance docunent that cones back to the
conmittee for review and di scussion and that woul d
be sort of the operational guidance for what they're
doing that, which is how we've done this in other --
sone of the other situations, dose reconstruction
rule. Really the IREP is nostly in the background.
It's not in the regulation other than its use, and
so that may be another way of handling this
situation. But | just -- | feel very strongly it
needs to be in witing and it needs to be sonething

that's gotten sone input.
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DR ZIEMER Well, as |I've | ooked at 83.9 --
section 83.9, it appears to nme that, at | east
conceptually, a lot of the information is there. It
may need to be articulated in a sonewhat different
structure so that it takes the form of what m ght be
nore appropriately |abeled as guidelines that would
hel p both the petitioner and naybe even the Board
understand the process. | have a feeling that part
of this has to do with the clarity with which we
think this is spelling out to people exactly what
the rules are on this.

DR MELIUS: Correct, and then how will the
deci sions be made? As | said, talking about
t housands of clains, so it's not -- we're not going
to be -- individually discuss these or -- and so |
don't think the instances are going to be so rare
that a case-by-case approach is going to be
adequat e.

DR ZIEMER  Shall we go ahead and | ook at
your nunber three?

DR. MELIUS: Nunber three we've really
di scussed al ready and --

DR ZIEMER  Yeah, it's --

DR. MELIUS: |1'mgoing to nove to nunber

four and five together and just -- let ne do five
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first 'cause then | think it backs into nunber four.
This was witten before Larry updated us
yesterday and DOE, but | nmean it's clearly critical
to this process that there be conplete records nade
avai l abl e, and particularly this issue of nmaking a
determ nation that there's not sufficient
information available. And so access to the records
and conplete records are going to be really I think
very necessary because if not, then it's going to be
a very chaotic process if a set of records suddenly
shows up three years |ater or whatever or del ayed
for whatever reason, and we've already determ ned a
Speci al Exposure Cohort based on those records not
-- thinking those records weren't available. | nean
it's -- 1 don't know what the -- what exactly we'd
do in that case. And | really think we need to go
on record as a Board stating that this is critical
and that this MOU with DCE has to be in place.
nmean it's been a long time and | understand how hard
it is. | don't want to put Larry on the spot with
this. But | think we really need to say -- we've
tal ked about it at other neetings, but | think we
need to go on record with these -- with our comments
on these rules that it's critical that this MOU be

in place for this process to be workabl e.
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DR, ZIEMER | suspect in this case that
such a comment perhaps woul d be apart fromthe
comments on the rul e-making, could be a separate
comment of some sort to encourage the conpletion of
the MOU, or at least to identify to the Secretary
that the Board feels that MU is a very inportant
step that needs to cone to conpletion. W recognize
that -- at least fromthe NIOSH side -- they are
wor ki ng very hard for this to be brought about, and
| don't think any of us thinks that the problemis
on the NIOSH side in conmng to conpletion on this
thing. And we also -- | think there's sone |evel of
angst anongst us as to, even with the MU, will al
the records needed appear. And that's sonething
that we'll have to work with very diligently.

One thing that perhaps is -- that sort of
hel ps is as records are obtai ned, we see
i nconsi stencies, that tells you that sonmething's
mssing. So there will be opportunity to begin to
conpare records from groups and so on to see whet her
there is a consistent picture. There's been hints
and -- maybe not just hints, allegations of adjusted
records. But you know, you can't do that conpletely
and have it go undetected. It's like juggling the

books. You know, the threads go out and at sone
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point things don't match up and the bottom i nes
don't balance. So sone of that could cone to light,
we just have to be diligent.

But the MOU is the starting point and

certainly worth enphasi zing the need for closure on

t hat .

DR. MELIUS: Possibly in the cover letter
with the coments, | don't know, or a separate
letter.

But comment nunber four is -- may be
premature, but |I'm concerned about how long this
process is taking and could take. And it nay be
that the rate-limting step is going to be getting
the records, and not knowing what's in the MU is --
and how they've worked out tinme frames is difficult.
But there ought to be sone consideration to how do
you do a tine -- when do you -- when is it no --
when have you waited too long or is it taking too
long to conplete this process, because then it
becomes | think very unfair to the claimants if this
process drags on for years and years with that. And
t here ought to be sonme tine frame involved -- and
maybe this is tied in to the guidelines on
determ ning when the information isn't avail abl e.

If you're just not going to be able to do this and
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conplete this in a tinely fashion, then I think
there needs to be sone determnation nmade that this
is conplete and that the -- | think the clainmant
ought to be awarded if there's going to be

i nordi nate delays in conpleting the process, doing
that. And yeah, there are resource issues involved
and so forth, but unless sort of atinmelineis --
frame and expectations devel oped in terns of how

qui ckly clains can be going through this process,
then I think it's going to becone nore and nore
probl ematic. And so we ought to be starting to pay
attention to the tinme frane. | nean Larry has to
get this contract awarded and get geared up. It may
not be appropriate now, given this initial surge of
requests and so forth, but there ought to be sone
expectation out there for -- that people will go
through this process in a reasonable length of tine
on the NIOSH end and that we as a conmittee ought to
be nonitoring that in sonme way.

M5. MUNN. This issue of the MU is of such
magni tude, and | think should not be mxed in with
our comrents on the specific rule-making. In any
case, the inplenentation of that MOU would fall into
di fferent hands than the individuals who woul d be

working with the rule-making. 1'd |ike to suggest
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that we nove forward with all due haste to prepare a
| etter suggesting that this Board urge the
Department of Energy to work diligently at preparing
and negotiating an MOU with our agencies to make

t hat exchange of information possible quickly.

DR ZIEMER Wanda, | don't know if you were
just making that as a conment or a formal notion,
but --

M5. MUNN. | was nmeking it as a notion.

DR ZIEMER Ckay, a notion that the
transmttal to the Secretary this time include a
statenent urging conpletion of the MOU as soon as
possi bl e.

M5. MUNN. A separate letter.

DR ZIEMER A separate letter. Ckay, the
notion is that there be a separate letter, separate
fromthe comments -- or separate fromthe cover
letter with the comments.

M5. MUNN. Right.

DR ZIEMER And that's a formal nmotion. |Is
t here a second?

DR DEHART: | second.

DR ZIEMER: Second. Discussion? Tony.

DR. ANDRADE: Paul, | would Iike to propose

that that letter indeed -- first of all, I'd like to
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say that | whol eheartedly support that notion.
However, | would also |ike to suggest that sone of
the words that Jimhas used here, including those
that allude to the tinely availability of conplete
exposure records, should become part of what we are
urging the Secretary to do. | think that is -- |
think that is all-inportant. That forns really the
crux of what we want and what is needed fromthat
MOU.

DR ZIEMER The sentence that the MOU nust
provi de an adequate assurance that conpl ete records
will be made available in a tinmely fashion. 1Is that
the phrase you're --

DR ANDRADE: That's correct.

DR ZIEMER And Wanda, do | understand your
notion to include that?

M5, MUNN: Correct.

DR ZIEMER  Yes. | knew she included that.
Yes, Roy.

DR. DEHART: | sinply would ask NIOSH i f
such a letter is -- would be deened hel pful, 'cause

sonetinmes there are political ramfications of this
sort.
MR. ELLIOIT: | appreciate that question

and | do believe that in this instance it would be
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wel | -received by the Secretary as to what this
Board's concerns are in this regard and ki nd of what
your thoughts are about tinely subm ssion of

information to us to help process the claim

DR. DEHART: Ckay.

DR ZIEMER  Further discussion?

MR. PRESLEY: Bob Presley.

DR ZI EMER.  Bob?

MR. PRESLEY: Wuld that specify DOE as one
of the -- or --

DR ZIEMER This would specifically speak
to the MOU between NI OSH and DCE

MR. PRESLEY: You m ght | ook into NNSA t hen
because a |l ot of your records or stuff's going to
have to come from NNSA.

DR ZIEMER But is not -- the DOE is the
agency mandated under the |aw here to nmake the
records available, | think even fromtheir
contractors. Maybe Larry, you can clarify that.

MR. ELLIOTIT: You're both right.

DR ZIEMER Is there going to be an MU - -

MR. ELLIOIT: No, there's only going to be
one MOU between the Departnent of Health and Human
Services and the Departnent of Energy. But when it

cones to classified informati on, the NNSA has sone
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purview. And the -- | can -- |I'mnot speaking out
of school. The current draft that we have fronted
speaks to that and includes NNSA. And at this point
in this juncture, the DOE has in fact agreed to that
and of fered sone additional |anguage to that
particul ar section that would -- that NNSA has to
buy into and support 'cause they' Il have a

comm tment under the MOU. So if that actually goes
forward and goes through to signature, that will be
exi stent in the docunent.

DR ZIEVMER  Further discussion? Mark.

MR. GRIFFON:  Yeah, just along those |ines,
| think we m ght consider also asking a tinely
rel ease of DOE records, but also the atom ¢ weapons
facility records. |I'mnot sure if that would be
useful in this letter to actually -- because | know
that's been a problemcurrently getting that --

DR ZIEMER Are you tal king about the
contractors?

MR CRIFFON: Well, the MOU with DCE -- DCE
to provide sonme of those atom c weapons facility
records, as well -- the tinely rel ease of those
records.

MR. ELLIOTT: Well, they're -- that's

covered. That's covered. DOE' s unbrella
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responsi bility covers not only the DOE-recognized
weapons conpl ex sites, but also those ol der AEC, AWE
contractors. And whatever they can do to afford us
entree and access and provision of information from
AWE' s, that has to be covered in this agreenent.

MR GRIFFON. | just got the inpression that
that was a particular issue in ternms of what the
role of DOE was as opposed to the role of NI OSH, you
know, and | think that we m ght strongly recomrend
that DOE take on that task of getting those records
and getting themto you. That's all | was..

MR. ELLIOIT: Certainly would wel cone that
assi stance, yes.

DR ZIEMER: (OQther comments? Before we
vote, if this notion passes, |I'd |ike to ask which
two of you will volunteer to draft the | anguage of
the -- this will be just one paragraph to be
inserted in a separate letter. Wanda, do you want
to work on --

M5. MUNN:. Oh, sure, |I'd love to do that.

(Laught er)

DR ZIEMER Wl --

M5. MUNN. That's fine, yeah.

DR ZIEMER. Wanda, who made the notion --

and who seconded that notion?
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(Laught er)

DR ZIEMER | don't want to penalize people
for maki ng notions. Actually, maybe Jim you would
be willing to work with Wanda to -- | think you can
i ncorporate sone of Jins words, and it's just a few
sent ences.

M5. MUNN: Yes. Yes, it's brief.

DR ZIEMER And touch base with staff to
make sure we've covered the bases.

MR. ELLIOIT: And we would gladly help you
as nmuch as we possibly can, wi thout crossing the
l[ine. But | would suggest that you refer to the
Act, and there's sonme specific |anguage that you
m ght want to incorporate to augnment your argunent.

DR ZIEMER Ckay. Are we ready to vote on
the notion? Ckay, all those who favor the notion,
say aye.

(Positive responses)
DR ZIEMER Al those opposed, say no.
(No responses.)

DR. ZIEMER Mdtion carries with -- any

abstentions?
(No responses.)
DR. ZIEMER No abstentions. kay, thank

you. So that takes care of that one.
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kay. Now Jim | think we've conpleted the
di scussion on your itenms. | want to nove to Mark's
items. Mark, if you would | ead us through your
itens.

MR GRIFFON: Well, we've discussed number
one, so | think we can just skip that. And I would
recommend maybe just tal ki ng about nunber three
first and then maybe -- maybe | would call on Ted to
answer nunber two for the entire Board. W
di scussed this at breakfast, so he can answer pretty
much every question. | think it would be useful for

the Board to hear his response.

First -- nunber three is the definition of
endangered health, and | guess the -- you know, this
does tie in to what we were -- a little bit what we
were just discussing. | guess | feel nore

confortable on the sufficient accuracy definition if
t he endangered health definition were nore |ike the
original SEC. In other words, it was based on
duration of enploynent of a class within a certain
area along with nonitored or shoul d- have-been
nmonitored -- and the reason | say that is just the
di scussion we're having back and forth with Jim

Net on, you know, that -- | wasn't suggesting that

NI OSH woul dn't have done their honmework so nuch as
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that if they had done their honework and had all the
source terminformati on and a nunber of these
factors, even in the absence of personal records,
TLD s or urinalysis, it seens to nme they nay be able
to -- with the conservative assunptions that they've
t al ked about -- make an estimate of individual

doses. And you know, so the question is if you
can't -- you know, if you've exhausted -- as Jim
says, pulled every string and you reach a point
where you say we cannot, for this class, define with

sufficient accuracy their doses, their individual

doses, | think that that next step to some | think
is going to -- and even -- you know, |I'mwestling
with it and I think -- | agree with Jim Melius that

t he expl anations are clearer and the logic is
clearer, but I'mstill westling with this -- you
know, it's a little bit counter-intuitive, but --
you know, even though you didn't -- you exhausted
everyt hing and you couldn't determ ne individual
doses, but then you're going to cone up with a
nunber -- or -- well, back-cal culate a nunber from

| REP, a ceiling at which -- you know, and they try
to see if there's any way they could have reached
that ceiling, so to speak. And that's where | get a

little concerned because if you' ve exhausted -- if
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you've pulled all the strings and have all the data,
| wonder where that line is between there when --
you know, that you couldn't do the individual dose
reconstructions but you have enough to kind of
generate a nunber, a worst-case nunber to get this
sort of quantitative neasure of health endangernent.
And | wonder if it would just be nore useful to go
back to a nore qualitative neasure of health
endangernent, and that's the issue, so..

DR ZIEMER Ckay. | think it's very easy
to articulate scenari os where you could have this
situation. Let ne give you one. |[|'ve got a group
of workers who work with 15 mcrocuries of carbon
14. They are not badged, 'cause you're not going to
be able to pick up the C-14 beta on a badge. They
are not bi oassayed because they don't reach the
threshold for which it's required. So if you cone
back ten years fromnow or 20 or 30, you will find
no records of dose for any of these individuals.
You could not do a dose reconstruction. There's no
i nformation, except that they worked with 50
m crocuries of carbon. So what would you do as a
wor st - case scenari 0?

You' d say well, okay, let's suppose they

sonehow had their beaker filled with their carbon
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| abel ed sonet hi ng-or-other and they drank it and

i ngested the full anmount, and you'd calculate a --
an internal dose and cone up with a nunber. Say
okay -- and it's bel ow sone value. That's really
wor st case. Now --

MR GRIFFON. Well, let nme -- this is great
exanpl e, 'cause let me ask Jim Neton, in that
situation do you think there's sufficient
information to estimate individual doses with
sufficient accuracy? Can you conplete a dose
reconstruction?

DR. NETON: You've got to go back to the
ef ficiency process.

DR ZIEMER  Upper limt.

DR. NETON: W could upper limt that and
say the highest dose in that entire popul ati on was
-- let's pick a nunber, 500 mllirem and therefore
you're done. | nean the efficiency process --

DR ZIEMER  You assune everyone did that,
whi ch they coul dn't because they couldn't al
consume - -

DR. NETON: Right.

MR GRIFFON: But those are individual dose
reconstructions.

DR. NETON: But that is.
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MR. GRIFFON: So you could do it, huh?

DR ZIEMER | don't know if that is.

DR NETON: That would -- | would call that
a dose reconstruction under the efficiency process
that we applied --

MR. GRIFFON: People weren't required to be
badged - -

DR. NETON: -- in the worst-case scenario --

MR GRIFFON: -- so if it was worst-case,
they didn't trigger it.

DR ZIEMER Is that a dose reconstruction?

DR. NETON: Yes, that would be a conpleted
dose reconstruction.

DR ZIEMER Al right.

M5. MJURRAY: Overl appi ng conversations, he
can't take it.

DR. NETON: Maybe we coul d take that one
step further, though, and it was five curies of
carbon 14. There were 100 workers in the lab. W
have no idea which worker did what in that
| aboratory and they all had access to the carbon 14.
And a dose reconstruction -- a quick and dirty
cal culation would indicate that yes, it's possible
t hat one person coul d have gotten sufficient dose to

-- got a POC greater than 50 percent. A dose
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reconstruction is not possible at that point. W
don't know whi ch worker was there, but yet there was
sufficient magnitude of dose in that |aboratory to
have possi bly endangered the health of that cohort.
That, by definition, then would be -- a dose
reconstruction can't be done. W don't know, and
it's endangered their health, possibly. Not
necessarily every worker. Maybe one out of 100, but
we have no idea of -- we have no ability to assign
any individual dose to any of those people.

MR. GRIFFON. Yeah, it's difficult to play
these what-ifs on the fly, but I nmean | would al so
-- you know, you mght think of -- with a nore hot
lab Iike that, you m ght question -- you m ght have
badged workers, to so -- these are what-ifs, but
anyway - -

DR, ZIEMER Right, or you m ght have
bi oassays.

MR, GRIFFON. Right, right.

DR. NETON: Yeah, maybe that's not a great
exanple, but let's go back in the DCE environnent
where we've had workers who have been exposed to
| arge quantities of gamma out in the field that were
contractors that we're aware of in sone of our cases

that were never badged. 1In fact, they were never
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even regi stered as having been at the site, although
they certainly, by affidavit and what-not, have been
denonstrated to have been there. So simlar

ci rcunst ances, you have curies of radioactive
material. A person is in that environnent working
there for four or five years. |In that situation
there's certainly potential, and we know they're not

badged. W have exanples of this already.

MR GRIFFON. | guess for this | just turn
back to the intent of the statute and I -- | do --
you know, | get the inpression that a | ot of these

dose reconstructions are going to be conpl etabl e,

you know.
DR NETON: | think so.
MR GRIFFON:  So --
DR. NETON: | felt that fromthe begi nning.

MR. GRIFFON. So given that, | guess, you
know, the intent -- going back to the intent of the
statute, you know, that -- there's sort of an
adm ssion that we don't have the data to reconstruct
your dose, a certain claimant's dose or a certain
class's dose, I'msorry. Then to go that next step
and try to quantify the health endangernent, | guess
that's where I"'ma little concerned that okay, we

al ready say we don't have adequate -- this is an
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i ndi vidual program W're trying to come up with
wor ker conpensation decisions for individuals and if
we -- if there's an admi ssion that the records were
not conpl ete enough to allow us to an individual
dose reconstruction, then why not just look at it --
okay, let's not -- you know, | think then you're
taki ng the next step and saying we don't have enough
to do the individual dose reconstruction -- here's
where | get a little unconfortable. W don't have
enough to do the individual dose reconstruction, but
we think that this -- sonehow we're pretty sure that
this source termand the information about the
processes on the site is conplete enough that we can
do a worst-case estimate, and that's where | |ose a
little bit of faith, maybe, that --

DR. NETON: But also on top of that, we have
no i dea which workers were in those situations which
woul d have received the | arger exposures. You can
i mgi ne 100 workers in a facility where a | arge
cesium source is not nonitored, you don't know which
ones were sitting maybe out in the hallway,
somewhere else -- this is 50 years later. |It's
just not possible to reconstruct that. So your
alternative is to just be extrenely claimant-

friendly and everyone that comes through just say
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well, you were in a situation that would potentia
endanger your health and nake -- do a dose
reconstruction very favorable and pass them al
t hrough t he process.

MR GRIFFON: Yeah, | --

DR. NETON: | nean that's sort of the
equi val ent of having an SEC, in ny m nd.

MR GRIFFON. Well, I'"'mnot saying it
shoul dn't be a rigorous process to determne -- to
narrow -- | nmean |'mnot arguing for broadening the
class infinitely. [I'mjust saying that, you know,
t he exanples of -- for exanples, you know, wth
processes where you were working with recycl ed fuel,
you know, process information shows that
transuranics will be isolated or concentrated in
certain sub -- you know, certain processes, certain
buil dings, and | think you can do a reasonabl e
effort to determ ne what subset of workers were in
those areas, and that's a work duration thing. You
m ght say anyone who worked in that process area
where the -- you know, that process was going on for
over a year and should have been nonitored for this
stuff but was not, that is good -- you know, we
couldn't cal cul ate your individual dose. That's the

precursor to all this is we couldn't cal cul ate your
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GRIFFON:  And then the next thing is --

you know, the check for endangernment of health woul d

be just that you worked in those processes where --

you know.

DR NETON: Well,

woul dn't | ook at endangered health based on --

MR, GRI FFON:
DR, NETON:
MR, GRI FFON:

know it's a fundament a

DR NETON: Well,

That's the --
probability of causation.
That's the question,

guesti on.

you' re suggesting that we

think the Act says that

we have to determine if their health was endanger ed.

That's a criteria.
conditions that we're tasked with | ooking at.
endangered health is the fact that there was an

unnoni tored materi a

| don't think.

mean that's one of the

Unnoni tored nmateri al

And

-- that doesn't pass that test,

necessarily endanger health to the definition which

we' ve adopted which is to have caused cancer as

likely as not.

MR, GRI FFON:

don't have the Act
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right here with ne, but I'mnot sure the Act
speci fies how you woul d defi ne endangered heal t h.

DR NETON: No, it doesn't.

MR GRIFFON. O interpret endangered
health. Right?

DR NETON: No, but the rule does. | nean
we' ve taken that approach, endangered health --

MR. GRIFFON. Yes, the rule does now, yes.
But that's what |'m conmenting on.

DR. NETON: If you believe in a linear, no
t hreshol d hypot hesis, then any atomthat wasn't
nmoni tored potentially endangered their health. You
have to have sonme objective criteria to quantify
that. | nmean you just can't say because there was
an unnonitored small anmount of material, that that
endangered health. There may be a one in 100, 000

chance of endangering the health, but is that really

what we're tasked with doing? | don't think so.
MR. GRIFFON. | see your point.
DR. MELIUS: | think what's bothering us

with this is we've got this I REP nodel which is a
very el egant nodel for taking into account
uncertainty and given (inaudi ble) based on what ever
is available in ternms of epidem ol ogi cal and ot her

health information. And then we wed it up with this
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situation that Mark is just describing -- |I've gone
t hrough sone exanples with him-- and we do this
very convoluted calculation -- | eukema and two
different tunor types -- sonehow inply a certain
anount of accuracy to that process, | think nore
accuracy than it may deserve. And you worry that it
woul d beconme sort of an arbitrary decision as to how
you woul d meke that determ nation. Then how do you
t hen cal culate how -- what's -- who is the cohort?
What's the duration of people -- you know, how -- is
it anybody that would have been in that |aboratory
over that period of time or is it they have to be
there for 30 days, how do you nake that cal cul ation
And in a situation where we've already said there's
insufficient data to do individual dose
reconstruction and -- it just seens to be a very
convol uted way of naking this determ nation.

think it sort of inplies that there's a stronger
basis for the determ nation than we really have. |
think -- use Ted Katz's analogy, it's |Iike having
hi m go outside and | ook at the weather one day and
run in to this superconputer that then wll

cal cul ate what the average tenperature's going to be
in Atlanta that day, and you're sort of naking --

you know, you ask Ted to conme up with well, is it
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going to rain or not and Ted runs in and presses the
button and does all these calculations. But Ted's
guess is -- sort of bothers me a little bit as how
we're going to rely on that versus sonebody el se's
guess as to what the weather will be that day. And

then we do a cal culation that sonehow inplies that

that's a good guess. You know, | don't know.
MR CRIFFON: | also -- | do understand and
| appreciate Jimls response that -- and | don't

think -- you know, when | go back to the statute,
certainly don't think the intent was to try to

i ncl ude people in the Special Exposure Cohort I|ike
vendors that were on the site once a week -- just an
exanpl e, but just a vendor com ng in once a week,
wasn't badged, wasn't nonitored, we didn't know
anyt hi ng about his dose and -- you know, but the
chances are very small that he had any significant
exposure. That's not the intent and so | appreciate
your response that way, but -- you know, and |I'm not
sure howto -- I"mnot sure how to put that other
trigger on there, but I have a concern of just this
notion that you can -- that you' ve exhausted al

your possibilities for individual dose
reconstruction and yet you're going to try to in

some way quantify this endangered health aspect. So
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l"mstill westling with it nyself, but that's --
that's the concern

DR ZIEMER But it appears that the
nmet hodol ogy is not one |ike the weat her case where
you're trying to predict the weather. |It's nore
like what's the worst possible -- what's the hottest
day you can have in Decenber, and use that as the
upper limt. So you can say well, it's unlikely,
statistically, that some | evel which you have
decided is out here sonmewhere -- that the weat her
will be hotter than some value in Atlanta in
Decenber. So we're working way out at the extrene
of the prediction. Renenber that these are
predi ction nodels. There still is a chance for
error in any of these. There still is a chance that
sonmeone who has a cancer caused by radiation wll
not be conpensated, but the chance is very small --
but not zero. Okay?

And | think in the way they're approaching
this, it says basically we're trying to find worst
case. W can't reconstruct dose, but we can bound
it in a reasonable way that is fair to anyone --
it's not the Coke nmachi ne guy who cones in for a
mnute, but it's the worker who's in there. And

usually on these cohorts you're specifying when they
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wor ked there. And sonme may have been there a nonth
and some may have been there a year, but they stil
qualify if they were there when certain things were

there, which is set within the boundary of the

cohort.

MR GRIFFON. Well -- go ahead, Jim

DR, MELIUS: | think there's two things,
t hough, that are still a concern. One is that

there's going to be situations where the
information's going to be very weak. And that
initial nunmber that Jimand his staff is going to
come up with is going to be -- have a very flinsy
basis. Not their fault. | mean good judgnent and
everything, but just there's so little information.
And then we're sort of plugging that nunber into
this very fancy calculation. | nean it's --

And the second thing is why are we doing
this, given -- knowing the fact that this is going
to be, in many cases, a very weak nunber, based on
judgnment and so forth, all -- given that. Then
we' re doing this averagi ng between | eukem a and sone
other cancer. | nmean it just -- that calculation --
the two cal culations and so forth just seemto ne
not appropriate, given the nature of the nunber

we're doing. It seens to ne it inplies nore
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accuracy than -- the nunber than is probably
warranted by the situation that this process is
meant to handle, and | just think it's sort of an
unnecessary step to take and tends to be arbitrary
and why do that. But again, we're going to -- we,
as a commttee review ng these -- the NIGCSH report,
we're going to be |looking at the basis for that
nunber. Now | nmean that's really what we're going
to be | ooking at and providing sonme input to that
and so forth, so that may take care of this issue.
But it's still -- | worry about the situations where
there's just so little information and we're trying
to make that information fit into this cal culation

DR ZIEMER  Rich.

MR. ESPI NOSA: Well, | also see a
possibility to where there's going to be a |ot of
i nformation provided, but the information m ght not
be sufficient to do a dose reconstruction or
possi bly put these nenbers on a cohort. For
exanple, there's electricians at CVR in Los Al anpbs
pulling wire. They're pulling wire through three or
four different lab roonms a day to where they're
exposed to four or five different isotopes, but
they're not on a bioassay program but they are

badged with the TLD that's biased to one or the
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ot her.

DR ZIEMER  Roy?

DR. DEHART: Jim | understand your concern.
What is your consideration for the alternative? How
woul d you do it, other than just taking the whole
cohort and awardi ng?

DR MELIUS: Well, you could either conme up
with, first of all, sone duration type of
calculations. |It's not clear to me yet how they're
going to consider duration and exposure. And |
woul d certainly sinplify this process of doing the
two cancers and so forth. | just don't think that
-- | just don't think it nakes sense, given how weak
this data is going to be. So | would get rid of
that doubling -- that consideration of two different
types of cancers and so forth.

MR. GRIFFON: And al ong those lines, Roy,
the -- | nmean | think where -- to get to this point,
we' ve al so seen that you' ve got to go over that
first hurdle, that they couldn't calculate an
i ndi vi dual dose with sufficient accuracy. And I
think fromwhat we've seen in -- | think they're
going to -- even for the |ow | ow cases where they --
you know, they're going to use worst-case data,

wor st-case estinmates if they' re nowhere near 50
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percentile, they're not even going to reach that
next hurdl e of okay, we can't -- you know, they're
going to give themthe best, nbst -- you know,
benefit of the doubt and try to do an individual
calculation if they don't reach that hurdle. So |
think that throws away that concern of are we going
to be putting people in this class that really had
no chance of any -- | nmean that would -- that's ny
notion, anyway, is that you' re going to | ose those
in that process. You know, those that had no
significant chance of any significant exposure.

Then once you' ve reached that, you say okay, but for
-- you know, we can't define this dose. Then

think -- you know, | think that step of just a

dur ati on- based approach and -- you know, should have
been nonitored or were nonitored approach m ght be
adequate. That's my opinion, because | think those
ot her ones are going to fall off before you get --
before you neet the first set of criteria, which is
can you estimate with sufficient accuracy. And you
know, sufficient accuracy is defined is conplete the
dose reconstruction for purposes of conpensation.

It doesn't have to be -- as we've said before, it
doesn't have to be an accurate dose, it just has to

be accurate enough to nake a determ nation for
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causation. So that, | think, could get -- you know,
| hear the concern about well, we don't want to just
be addi ng people to this class that really had no
potential of any significant exposure at all.

think that's part of the reluctance to go to a

gual itative neasure for endangered health. But that
woul d be ny rebuttal is that | think that's -- those
are going to fall off in that way.

DR ZIEMER  Mark, where are we on your --
we did nunber three. Sufficient accuracy, we sort
of covered that before, and do you want to -- we
need to take a break.

MR. CRIFFON: We should take a break 'cause
nunber two is very conplicated and maybe Ted can
| ook at nunber two during the break and step through
t hose responses because --

DR ZIEMER  Yeah. Let's take our break and
recogni ze we al so have to di scuss the dose
reconstruction recommendati ons yet, too. Fifteen
m nutes, folks.

(Wher eupon, a recess was taken.)

DR ZIEMER. We'Ill return to our business.
| have one housekeeping item and that concerns the
m nutes of the nmeeting which we approved, but |

poi nted out that I would like you to individually
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provi de your editorial changes or -- the ms-
spellings or anything like that. | have a naster
copy -- this is Cori's master copy -- and anyone who

has editorial changes we'd |like you to mark themin
t he master copy.

How many of you have such changes? Let ne
see. (Ckay, I'mgoing to start this around with
Wanda. Mark yours in and then pass it on to the
next person, just as we go here. Just mark yours in
there so that they're all in that one copy. This is
in addition -- this does not include the actual
substantive changes that we made yesterday. W
al ready have those on the record, so these are just
the editorial changes, any granmatical or spelling
or whatever, that kind of thing.

Now let's return to Mark's docunment and the
clarification of issue regarding SEC cl ass appl yi ng
for non-SEC-listed cancers. And Mark, before you
get into this, I want to ask a question which
think is part of this and also | think relates to
Richard MIler's question yesterday, the question
about conbi ning of the special cohort upper boundary
dose values with other doses. And maybe Jim you
can help us answer this.

Under the guidelines and procedures, could a
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person who has a period of work -- let's say they
wer e Speci al Exposure Cohort period -- or
potentially Special Exposure Cohort period, but
perhaps didn't neet that criteria. Let's say that
it was determ ned that their dose could have been no
nore than let us say ten rem And then the
cal cul ati ons showed that it was not sufficient to
nmeet the probability of causation for that
situation. But in addition to that, at sonme ot her
| ocati on perhaps, they had nonitored doses and dose
reconstructions could be done, and suppose it was
found that they had another ten at one |ocation and
five at another. The question is, can they add in
t he hypot hetical dose fromthe period for which dose
reconstructi on was not done, and add that as an
upper bound to the other doses that could be
reconstructed? | think that -- that's sort of the
nature of what Richard MIIler was asking about
the --

MR. GRIFFON: And that's ny question 2(c)
here is exactly that.

DR ZIEMER R ght.

MR GRIFFON:  Yeah.

MR KATZ: Well, actually I think 2(c)'s

different.
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MR CRIFFON: Is it?

MR. KATZ: But -- yeah, because that's
asking for the class, would the class determ nation
| think you' re getting at there, can --

MR GRIFFON: | think that's what he said.

MR. KATZ: -- dose is up.

DR ZIEMER But if they're in a class
that's been approved, they're getting conpensated
al ready, so that's a noot point. Right?

MR. GRIFFON: No, potential -- go ahead,
answer his question.

MR. KATZ: Potential class, they're not
really in a class. Let ne --

MR. GRIFFON.  Answer his question.

MR KATZ: Well, let me -- I"'mgoing to go
through all of these really -- why don't | just go
through all of these, instead of starting at the end
t here.

An individual's in an SEC cl ass but has
exposures outside of that time period, |ocation, et
cetera that defines the class, and the question is
can that individual apply for conpensation outside
of the procedures of the Special Exposure Cohort to
the DOL. And that's already answered. That's

actually not a policy issue at all. R ght now and
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al ways -- the Departnment of Labor, when they get a
claimfor a cancer that is not an SEC cancer, that
claimwll cone to us for dose reconstruction. So
there's no barrier for an individual who doesn't
have an SEC cancer, a specified cancer, conmng to us
for dose reconstruction. There's no even deci sion
or appeal they have to nake.

MR. GRIFFON: And that question was put in
there nore as a clarification. | --

MR. KATZ: Right, sol'mclari--

MR CRIFFON: -- was a little concerned
about the statenment that Richard MIler read
yesterday fromthe transcripts in New York seened to
interpret things differently and that's --

MR. KATZ: Right, let ne -- and that's --
you know, he said sone Federal official -- it's ne.
|"mthe responsible party. |'m speaking very
narrowmy in that case because | think people, for
the nost part, were understanding that with the

atom ¢ weapons enployers that their whole facility

and work experience would be -- conprise the class.
But anyway, that's my -- if | had to do it over
again, | wouldn't nmake a narrow expression |ike
that. | did -- | didit. So --

MR. GRIFFON:. That was just for
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clarification.
MR KATZ: So send ne back to Buffalo.
(Laught er)
MR KATZ: Please don't. So if so, can the

dose assigned to the class be added to the

i ndividual -- that's, | think, the question Dr.
Ziener's raising just now. Can you take -- so say
you don't -- say you don't -- | guess there are two

scenarios here, really. Say the situation were you
don't add a class. There's a petition for a class
and you determ ne the dose woul dn't nake that

m ni mum t hreshol d of possibly causing a specified
cancer. And the question would be then so that
you'd conme up with some -- how high could it have
been, the dose. You'd cone up with sone nunber
there. Wuld you add that into the individual dose
reconstructions. And we haven't crossed that bridge
to -- we didn't think down this | ane to answer that
guestion. | mean it's certainly a question that's
germane for our dose reconstruction procedures and
we're going to have to answer it, but we haven't.

So | can't stand up here now and tell you what -- we
woul d take that dose or half that dose or not take
that dose or what, but | agree, that's an issue. It

bel ongs here with the Board as an issue, too, and
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we'll have to resolve it.

But let's then take the other situation
where you have added a class -- |I'msorry.

DR ZIEMER Let me interrupt, but
nonet hel ess, if that person then -- if you were
doi ng a dose reconstruction, that would be a period
of time in their history for which you would have to
do sonet hi ng.

MR KATZ: Thanks.

DR ZIEMER Right?

MR KATZ: Thanks, that's --

DR, ZIEMER And the logical thing to do
woul d be to do the upper-bound cal cul ation that you
woul d have done anyway for the cl ass.

MR. KATZ: So that's an option, right. And
that's sonmething that has to be --

DR ZIEMER It's a kind of dose
reconstruction.

MR. KATZ: Exactly right. That's an option.
That's sonmething that's going to have to be deci ded,
but we haven't -- we never -- we didn't get to that
guestion yet. Ckay?

Then we have the situation -- the different
situation of we've added a class. kay? And that

wi ndow -- sone individuals -- in the same situation
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sone i ndividual s have exposures from ot her peri ods,
and then they al so have their experience during that
period in place covered by the class.

MR. GRIFFON. Ckay, |'mnot sure your
exanple's -- | think you' re review ng a potenti al
class here. R ght? And then you're considering --

MR KATZ: Well, | nean --

MR. GRIFFON. -- exposures outside the
wi ndow? Ckay, go ahead. Go ahead.

MR. KATZ: If it's a potential -- | nmean it
really -- there are two -- if it's a potential
class, we're going to have to resolve the issues of
whet her we can do a dose reconstruction and so on.
| don't think that helps clarify -- | nmean really
there are two scenarios at the end of the day is
whet her the class is added or not. And the reason
t hose are distinct --

DR ZIEMER If they are, the other doses
don't matter then 'cause they're conpensat ed.

MR. KATZ: If they are, for the other
cancers --

MR GRIFFON:. And if they're not --

MR. KATZ: -- they're conpensated.

MR. GRIFFON. That's the question, if

they' re not.
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MR KATZ: We've addressed the situation of
if they're not --
MR GRIFFON:  No, no, no, no --
MR KATZ: -- if the class is not added.
MR GRIFFON: -- if the class is not
added - -
MR. KATZ: Then that's what | just
expl ained, if the --
MR GRIFFON: No, then for class
determ nation, can you add previ ous exposures?
MR. KATZ: That's the third -- let ne goto

that last. Gkay? That's the |ast of your questions

and | promse I'll get to that.

MR. GRIFFON: | thought you were there. |'m
sorry.

MR KATZ: I|I'msorry. Again, so we've

answered the question of what happens if the class
is not ultimately added. Then we have a decision to
make, and the Board has a role here, too, | suppose,
advi sing us on this.

But here's the other scenario. W add a
cl ass, and we just went through how we woul d do
that, right, how we would make that determ nation
In that case, we don't actually have an upper-bound

estimate radi ati on dose 'cause we didn't do a dose
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estimate. Al we answered was the question, could

t he dose have exceeded sone benchmark, but we didn't
put a cap on that. And in nany cases, the cap may
be -- you know, the sky's the limt, alnost. Right?
It could be exceedingly high.

So in that case we don't have the sane
material to work with in terns of what we woul d do
for the individual who has a different cancer and
has doses outside of the class. Right? Wat we
will do there, again, | think -- | think we're going
to need to consider that situation and the advice of
the Board, but it's -- again, we did not imagine our
way down that path, so that's why we don't have a
procedure. But anyway, it's an issue for the dose
reconstruction process.

So then the final question which Ri chard
rai sed yesterday and you have rai sed agai n here,
which is what about -- | think | have this right.
What about considering the individual's doses
outside of the class period as an elenent -- as
facts to contribute to whether you add that class or
not. R ght? Do | have that right?

MR GRIFFON:  Yeah.

MR. KATZ: Right.

MR GRIFFON. And this is kind of the -- you
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know, this is -- and | don't know how often the

situation m ght even arise, but it's the borderline

case where you're reviewing a class -- a potenti al
class --

MR. KATZ: Right.

MR, GRIFFON:. -- and they don't neet that
hur dl e.

MR. KATZ: Right.

MR. GRIFFON:. But maybe they've all had
previ ous exposures or sonme of them have had previous
exposures, significant exposures --

MR KATZ: That were recorded.

MR. GRIFFON. -- do you take those into
account when you're considering that class or not,
and that's --

DR ZIEMER O how does that differ from
the first case?

MR GRIFFON: That were reconstructable.
Right, that were -- the earlier exposures were
reconstructabl e.

DR ZIEMER That's simlar to the case we
t al ked about before then.

MR GRIFFON:  But --

DR ZIEMER  You' ve got one part

reconstructabl e, one part not.
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MR. GRIFFON:. Except in this case you're
maki ng a decision on the class instead of on the
i ndi vi dual dose reconstruction. Right?

MR. KATZ: Right. The first case --

MR. GRIFFON: So you're adding the dose to
one instead of the other -- you know.

MR. KATZ: Right. The first case is really
si npl e because we're just conpleting the dose

reconstruction. The second case, you're saying how

do we -- and again, we did not think there, either.
And | believe -- and I'll just have to say that
vaguely because I'mnot certain -- the way the
regulation's witten now, | don't think you could

t ake the exposures outside of the tinme period and
bring theminto consideration of the class.

Now t he problem-- | mean there may be
circunstances |i ke that where everyone had the sane
exposures outside that were nonitored but then hence
al so had exposures within -- the issue that
certainly has to be satisfied is that they all have
to have a commopn exposure experience to be
considered as a class, so we're going to have to
satisfy that criterion.

DR. MELIUS: Could you define the class

based on their -- in a way that would include a
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criteria for additional individual exposure? That
woul d be one way of approaching it.

MR. KATZ: | think the way you define -- |
think you would -- | nean to get at this, | think
you woul d sinply define the class beyond the period
when the records were inadequate, but including the
peri od when records were adequate as well as the
peri od when records were inadequate to come up with
-- do you understand what |'m sayi ng?

DR MELIUS: Yeah, that's another --

MR. KATZ: And then -- but everyone would --
in the class would have to neet both of those -- in
ot her words, elenents. They would have to be during
t he peri od when records were adequate, as well as
t he peri od when records were i nadequate. Do you
under stand? Does that make sense?

DR. MELIUS: That woul d be anot her option.
| nean --

MR. KATZ: Right. That's the one | can
i magi ne.

DR. MELIUS: | think there are a couple of
options for doing this and it may depend on the --
probably on the particular situation. Pardon ne if
this is very convoluted, but...

DR ZIEMER. Have we conpl eted yours, Mark?
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MR GRIFFON:  Yes.

DR ZIEMER Ckay. Now | want to add one
nore thing into the mx here for Special Exposure
Cohort, and that is to input into our sort of
know edge base the outconmes of the Town Hall neeting
-- neetings, because they may be pertinent to know
what the public coments were. So Ted, this would
be a good time | think for us to hear your summary
on sone Town Hall comments. |s Ted still here?

DR. MELIUS: Wiile Ted's returning to earth
here, can | just make one comment on that --

DR ZI EMER  Sure.

DR MELIUS: -- |ast section?

DR ZI EMER  Sure.

DR MELIUS: | think one of our
recommendati ons m ght be, as a Board, is that N OSH
review these regs to make sure that they don't
precl ude any of these options for dealing with sone
of these situations. | don't think we can ask them
at this tine to devel op every possible scenario, but
make -- try to go through this and nmake sure they
haven't precluded sone of the options for the future
in terns of --

DR ZIEMER  And that argues for

flexibility, which was one of the issues that | was




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

277

concerned about if we becane too proscriptive.

DR. MELIUS: Right.

DR ZIEMER  Ckay. Ted, are you set?

MR. ELLIOIT: While he's getting -- cutting
the lights and all of that to present, | would just
informthe Board that the transcripts fromthe | ast
two Town Hall neetings should be up on our web site
and avail abl e for anybody who wants a hard copy upon
request the first of next week -- early -- perhaps
Tuesday of next week.

UNI DENTI FI ED:  That'll be fun to read.

MR ELLIOIT: I1'msorry?

UNI DENTI FIED: | said that should be fun to
read.

MR KATZ: Ckay. So I'mjust going -- |I'm

just going to give you a flavor for the conments we
recei ved, both on the rule and on other matters,
t oo, because in fact we received a | ot of comments
and questions and so on on natters outside really
the paraneters of this rule. But it was very usefu
| think for us to be out there explaining things for
| ots of people who don't understand nuch related to
dose reconstruction, and other issues, as well.

So one of the first questions we received

everywhere -- al nost everywhere, |'msure -- was why
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didn't Congress include us in the cohort. Wy is

t he burden of proof higher for us? And sort of
foll owi ng along these lines, couldn't Congress have
i ncl uded us, for exanple, because we worked with the
sanme radi oactive materials that they used at the
gaseous diffusion plants. Those canme to us
afterwards, so why aren't we there? O because
maybe our exposures are likely to be higher than
they were there? But we heard this first.

DR ZIEMER What did you tell thenf

MR KATZ: Well, we explained that we don't
have reporting really from Congress to be able to
give thema clear answer as to how Congress deci ded
on the locations that would be included originally
in the cohort.

So -- and simlarly, why aren't our
ill nesses covered? Wiy is cancer the only health
out cone covered anong illnesses related to radiation
or radioactive material s?

Wiy aren't all toxic exposures covered? W
had questions in Los Al anbs about what about non-
ionizing radiation, and we had questions | think at
all locations about chem cal exposures.

Wiy aren't enpl oyees of the AWE s covered

who wor ked during periods when there was residual
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contam nation? W had a |ot of questions about

that, about the defined periods currently of the
AWE' s, and we explained to themwhat's going --
ongoing with our radiation -- residual contam nation
study that we're doing and what the status of that
iS.

And then lots of questions along Jins
continuing concern about how long it will take to do
a dose reconstruction or determne that we can't; to
obtain contractor support for the dose
reconstructions; to decide the outcone of a
petition. And there was concern about delay arising
fromthe Congressional review period. | think
everywhere that sort of raised consternation, sort
of visible consternation. And you know, we
experienced a | ot of anger about the duration that's
al ready -- the water under the bridge, how nmuch tine
has gone by on all of this and their clainms awaiting
adj udi cati on.

And questions about what's a class, howit's
defined, how large or small it can be. Can it be a
whole facility, so on. And we had reconmendati ons
at sone of these neetings that their -- they
believed their facility should be added as a cl ass.

This is a question that we've actually dealt
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with at length in this Board neeting already, so |
won't go into it at length, but this is ny
statenment, sort of drew this out. Can nenbers of a
cl ass opt out of a class that's been added? And as
| explained, they wouldn't need to opt out. They
woul d automatically cone to us -- this relates to
si tuations where people have cancers that are not
covered -- not a covered -- under the Speci al
Exposure Cohort procedures and they would cone to us
for a dose reconstruction in any event
automati cal | y.

Can a claimant withdraw a cl ai m before
adjudication is final and submt a petition? | nmean
this -- presumably their concerned well, if they
find out down the road that their dose is likely to
be | ow, can they instead take another route and
submt a petition for a class.

And just to answer that -- but | nean
there's nothing -- there is nothing in the
procedures that preclude themfromdoing that. They
can, at any point, submt a petition. W don't
[imt them based on that.

Wiy does a clainmant have to petition if
NI OSH cannot do a dose reconstruction? This was

sort of the question of why do we have to petition
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at all in that case? Wy don't you just sinply go
on about evaluating a cl ass?

DR ZI EMER  Wat was your answer?

MR. KATZ: And I'msorry, the answer --
we' ve tal ked about that here, too, is as we read the
law, the law requires a petition to start the
process.

Wiy are the SEC procedures so conplicated?
And then we had we had a whole --

| nmean -- there's a great quote from John
Adans | could give here, but maybe I'll pass. Wy
are the -- do you want ne to give that?

John Adans was asked -- this could not be

recorded, but John Adans was asked by a Frenchwonman
once why the Anerican form of governnent was so
conplicated, and his response was well, you could
take all the wheels out of a watch, but it wouldn't
necessarily tell tine.

And | astly, how will N OSH reconstruct
doses? There were |lots of questions about how would
you reconstruct a dose given this situation or that
situation, given that records may not be conplete,
and so on.

But that -- | nean | think that's a decent

fl avor of what we heard on the road.
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DR ZIEMER Ckay, let's see if there's any
guestions for Ted on the issues discussed at these
Town Hal |l neeti ngs.

DR, MELIUS: Could you give us sone idea of
what the turnout was at the different neetings?

MR. KATZ: Yeah -- oh, yeah, |I'm happy to.
So the first two neetings, Buffalo was under 20 and
Chio -- just outside of Cincinnati -- was again
under 20. And | think that is in part a product of
the very little lead time we had between announci ng
t he neetings and the neetings being convened, and
the fact that newspapers hadn't gotten out a story
i n advance of the neeting and so on.

So -- and then out west we had really nuch
better turnout. At Hanford we had about 350 -- |
haven't actually seen the nunbers, but |'ve heard
that a nunmber of tinmes and it |ooked like that. W
had to open up another roomto fit all these people.
They were going right out the hotel | obby and into
the street. So there was about 350 at Hanford and
then at -- near Los Al anbs in Espanola there were
approximately 50 to 60, | think.

DR. MELIUS: And in the Buffalo neeting,
which is sone of the ol der atom c weapons plants or

-- was the flavor of the questions or the nature of
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the questions different or did you get -- we really
haven't talked a | ot about dealing with those
enployers in this commttee and |I'mjust curious as
to are there -- given tinme periods involved and sone
of their eligibility issues, were there any
particular things that canme up that the Board should
be cogni zant of in terns of working with those

enpl oyers?

MR. KATZ: Jims standing up, I'll have him
give --

DR. NETON: | think the key issue in ny
m nd, we had a nunber of questions related to
resi dual contam nation and period of covered
enploynment. | nmean that was a good thene for a
| arge part of the neeting, why they had to work in a
certain defined tinme period to be eligible to apply
and who set those tinme periods and are they going to
be changed and that sort of thing. A lot of
frustration fromthe people in that area.

MR KATZ: Then the other sort of
distinctive thing at Buffalo was -- | nmean it was
clear this would -- this nakes sense probably to
everybody, is that they had even |l ess information
than at the other sites about everything in general,

and a lot of pent-up frustration related to that.
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Go ahead, Mark.

MR GRIFFON. | was just going to ask if Jim
or Ted can expand on the residual contam nation
report -- fromwhat | understand, their report was
-- a study was required, is ongoing. |'mnot sure
where that stands now.

MR ELLIOTIT: 1'Il speak to that. The six-
nmont h progress report which was due to Congress at
the end of June is going through inter-departnent
cl earance right now and OVB approval so that it can
be sent over to the Hill.

DR ZIEMER Ckay. Are there further
guestions?

(No responses.)

DR ZIEMER It appears that there are not.
Thank you, Ted, for that report.

MR. KATZ: Thank you.

DR ZIEMER Now we're going to return to
this topic of the Special Exposure Cohort after
lunch. | will ask the working group if they would
m nd maybe sitting around the |lunch table together
and di scussing the formof the docunent that we
prepare. W want to get sort of on the table for us
yet this nmorning the report of the dose

reconstruction working group so that we have that
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before us, as well. And Mark, if you could | ead us
t hrough now your current -- | think there's a
handout. Did everybody get it?

MR GRIFFON: Did it circulate to everyone?
"' m not sure.

DR ZIEMER. W have a --

MR. ELLIOIT: It has been placed at each
person's --

DR ZIEMER -- version 2.0 of the working
group --

DR NETON: No, we -- that was a draft that

we distributed early for review by just the working

group.
MR. GRIFFON: Yeah, we were planning on
nmeeting at the break to go -- 'cause | --
DR ZIEMER Ckay, so you don't want to sort
of --

MR GRIFFON: Well, that would be the
guestion fromne to the working group since | did a
ot of this last night and they didn't have a chance
to look at it.

DR ZIEMER | gotcha.

MR GRIFFON. | don't know if they're ready
to give it to the entire Board or if they have

comments for me and changes that we want to make
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first. | didn't have a chance to --

DR ZIEMER I'll leave it up to the working
group. Do you want to have any input on this before
-- are you --

MR. GRIFFON: They've had input, don't get
me wong. W discussed all this --

DR. ZIEMER No, no, | know you have.

MR. GRIFFON.  Yeah, yeah.

DR. ZIEMER Go ahead, that would be ny --

MR. GRIFFON. You think it's okay?

DR ZIEMER  Yeah, | would --

MR GRIFFON: | think we can distribute this
then to the entire Board and | can go quickly
through it. [It's not that -- it shouldn't take that
| ong.

(Pause)

M5. MURRAY: Dr. Ziener, may | ask a
guestion while he's distributing this?

DR ZI EMER:  Uh- huh.

M5. MJRRAY: This afternoon when you go over
the SEC rule, will that be the clarification of the
answers to all these questions? Because frankly,
fromthe discussion this norning and ny notes, |I'm
not sure that I'mclear on what the answers were to

all of them
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DR. ZIEMER Right, I"'mnot sure that we're
clear on what the answers are, either, but to the

extent that we're able to address those and conme up

wi th some | anguage, | think we're hopeful that many
of those will be at |east addressed in sone way.
M5. MJURRAY: Geat. | just wanted to nmake

sure | hadn't m ssed anyt hi ng.

DR. ZIEMER No, if your notes are
confusing, they're very nmuch reflecting the neeting,
| think.

DR. MELIUS: The answers are yes, yes, no,
maybe.

MR. GRIFFON. Should | give -- | nean people
haven't |ooked at this. Do you want to --

DR ZI EMER. Maybe you coul d | ead us through
it, huh?

MR GRIFFON. Ckay. It's not that --

DR ZIEMER  Yeah, it's not that extrene.

MR GRIFFON: -- different. |It's version
two of the last -- which we approved by vote of --
sort of an original scope of work for the dose
reconstruction --

DR ZIEMER  And renmenber, if you want to
have the early version, it's the attachnment two on

the m nutes --
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MR. GRIFFON: Right.

DR ZIEMER -- so if you need that --

MR. GRIFFON: And for the nost part, this is
a redline strike-out type version --

DR ZIEMER O that.

MR, GRIFFON. -- except for the -- it

doesn't conpletely hold true 'cause of ny edit. |

didn't start doing that till md-way through, but
anyway, |'ll point out where the differences are.
| tried to expand a -- based on what we were

di scussi ng yesterday and what we went over the | ast
coupl e of days, we tried to refine, at least a
little bit further, sonme of this initial scope for
t he dose reconstruction review. The independent
panel section, we -- yesterday we did tal k about
establishing a criteria, sort of a professional
criteria that we would | ook at or that we would
draft for NIOSH then to do the -- go through the
procurenent process and hire these independent
experts. W haven't -- we didn't have NIOSH s RFP
and we wanted to |l ook at that |anguage, so we didn't
really include that in there, but we're stil

pl anni ng on adding that to the independent panel
secti on.

DR ZIEMER  Mark, could | interrupt and --




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

289

MR. CGRI FFON:  Uh- huh.

DR ZIEMER -- maybe we can get sone
comments on each section as we go here.

MR GRIFFON:  Sure.

DR ZIEMER On independent panel, could you
clarify the working group's -- how you envision --
when you tal k about the two Board nmenbers and one
expert, is my understanding you're envisioning this
as not necessarily being the same two people for
each review, but that this workload would be
distributed in some way anongst the total Board

menbers, including the newer people com ng aboard,

SO we --
MR GRIFFON: Yeah, that is correct and we

need to -- we didn't -- we didn't know how to

describe that, | guess. A rotating basis or

sonething like that, but the intent is that the two
Board menbers participating in the panel woul d
rotate and hit everybody so we can spread the
wor kl oad.

MR. PRESLEY: The panel will neet prior to
the neeting so it won't be a separate neeting. It
m ght be the day before.

MR. GRIFFON. Yeah, that was just another

consideration that we had just to reduce the travel
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burden on everyone and everything to try to -- for
the nost part, we see the independent expert doing
the bul k of the work on these reviews, then pulling
that in with the two Board nmenbers and giving the
two Board nmenmbers an overview and sort of a
prelimnary read on it, and then the next step would
be to present to the entire Board. So that's kind
of the sequence there. But we'll refine that

| anguage to reflect that it'd be a rotating -- two
Board nmenbers would be on a rotating basis.

DR ZI EMER.  Anot her question here, Mark.

MR. GRIFFON: To be assigned by the working
group. Mybe I'll add that in, too -- no.

MR ELLIOIT: 1'd like to understand this as
best I can. So let's say if you had 30 dose
reconstructions that you were going to reviewin --
fromone quarter, the first quarter.

MR. CGRI FFON:  Uh- huh.

MR. ELLIOIT: As | understand this, you
woul d identify two experts, let's say, and identify
in that sanple of dose reconstructions those which
woul d require certain nenbers of this commttee to
recuse thenmselves from so you'd match up with that
i ndi vi dual expert two nmenbers who were not

conflicted.
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MR. GRIFFON: Right.

MR. ELLIOIT: And you'd cone in a day before
-- everybody that's engaged in this, identified to
be engaged in this would cone in the day before a
Board neeting, per se, and run through all the dose
reconstructions with the individual Board menbers
who were responsible for assisting or working with
the consultant, and so you're going to have people |
guess floating in and out of that. |Is that the way
you see it kind of working?

MR. GRIFFON: Yes, except that | think for
any set of cases, the teamw || stay the sane. [|'m
not sure if | --

MR. ELLIOIT: Ch, okay.

MR. GRIFFON. -- exactly understood your
guestion, but |I think that for -- say once you have

-- once we select cases and they' re assigned to an

expert --
MR. ELLIOIT: So the three m ght have --
MR GRIFFON: | think the intent --
MR ELLIOIT: -- five of the 30 to | ook at.
MR, GRIFFON. Right, right, right.
DR ZIEMER And if | could insert again

here, this current wording nakes it appear that

there are only two groups, two sets of two, but in
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essence there could be three or four groups. It's
even concei vable to me, depending on the workl oad,
that you m ght have three or four subgroups neeting
with --

MR. CRIFFON: That's correct, and --

DR ZIEMER -- the expert to handle -- you
know, this group has five or six or ten dose
reconstructions and anot her group and anot her group

coul d even be neeting the sanme day and the sane

pl ace.

MR GRIFFON: That's correct, and that's a
reflection of our |ast couple days -- | mssed that
on editing, but -- at 11:00 o'clock last night. 1Is

that all on the independent panel section?

DR. DEHART: Let's carry it the one step
further. The next day then, what we're envisioning
currently is that the panel would present to the
Board their recomrendations. Let's say that the
recommendati ons for 20 of the reviews are benign and
t hey woul d be presented to the Board for approval by
exception. That is, if Board nenbers want to pul
one out for nore detailed review, that certainly
coul d happen, but we would present a list of cases
that we would -- hopefully woul d pass through the

Board, but the Board woul d approve every one. And
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then there would be a set, as well, that the group
-- the panel felt needed the Board' s review.

DR ZIEVER  Full Board.

MR GRIFFON: Right. Right, and we --
yeah, we discussed that a little. | didn't put that
-- you know, | didn't get that far in our |anguage
there, but that's a reflection of our discussions.

| think also -- you know, |I'mjust thinking
now, this is a personal opinion that comes to m nd,
is that the two Board nenbers neet with the expert,
you may | ook at ten cases. You nmay say -- the two
Board nmenbers may feel that eight of those are ready
to go to the entire Board and these other two --

t hey may have questions for the expert to go back
and, you know, review -- so there may be a triage
there before -- you know?

MR. ELLIOIT: That's great, it informs the
guestion | was about to ask 'cause |I'mtrying to get
an understandi ng of the real mof recomendati ons
that m ght be comng forward fromthese panels. And
it certainly could be w thout exception we recomrend
t he Board approve. And here's another one with --
we have some exceptions or concerns about it and we
want the full Board to review. And here's another

category where the panel has | ooked at it and
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advi sed the consultant that they need to go back and
do sone nore work, sone nore research or sone nore
eval uati on of the dose reconstruction. |[Is that
pretty nuch the real mof --

DR ZIEVMER But let nme insert here. Let's
keep in mind that the Board is not approving every
dose reconstruction. This is an audit sort of
t hi ng.

MR ELLIOIT: That's correct.

DR ZIEMER | don't know if that's the
right term but it's a quality control step

MR. GRIFFON: Right.

DR ZIEMER W we're not tal king about the
Board having to approve things before the -- in
fact, in many cases the decision will have been nade
and perhaps the conpensation paid. This is an
after-the-fact quality control step.

MR. CGRI FFON:  Uh- huh.

DR ZIEMER It's like a tax audit that said
did you do it right last year; if not, you' ve got to
change sonmething. So bringing these to the Board
for approval should only have the connotation that
we're bringing to the Board the fact that the
procedure -- the audit procedure is -- on these has

been done and we've -- the staff -- the quality is
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sufficient. So it's only -- | think, only approval
in that sense, not that it's okay now to pay this
claim Ckay?

MR, ELLIOIT: Absolutely, and | appreciate
that clarification.

DR. ZIEMER Is that the right
under st andi ng?

MR ELLIOIT: Yeah, because these would be
conpl eted dose reconstructions they're going to see
and the decisions may or nay not have been nmade at
that point intime to DOL, but DOL has it in their
adj udi cation effort.

DR. MELI| US: But | think we have to

recogni ze that -- hopefully it will be rare; it may
not happen at all -- that there could be a
ci rcunst ance where there would be a systemic -- an

i ssue with dose reconstruction that the Board woul d
DR ZIEMER R ght.
DR MELIUS: -- disagree, would recommend
that NI OSH change, and then there'd have to be a
decision -- | think probably with NI OSH and DOL
peopl e involved -- do you need to go back and re-
| ook at some of these.

DR ZIEMER Right, exactly.
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MR. GRIFFON.  Absol utely.

DR MELIUS: | nean | don't think we can --

DR ZIEMER That's the intent.

DR. MELIUS: Right, but we're not -- yeah,
okay.

MR. GRIFFON:. Right, okay. Case selection
-- ready to nove on? kay. In the case selection
we just -- really just nodified some wording. Most

of this we've discussed already. The strata we
nodified a little to reflect NIOSH s own internal
process, the NI OSH efficiency process which Jimhas
descri bed, which sort of involves the way they're
goi ng to handl e cases when they cone in, whether
they're very low potentials or very high potentials
and in between, and we're going to sanple al ong
those strata. A sinple explanation, Jim | think
that's fair.

And along with the site, tinme period and
diversity were the other strata that we woul d | ook
at. The other clause we added in there -- the
second paragraph says that we're -- feel the
appropriate sanple size is approximately two to
three percent. And this, as we' ve discussed before,
is consistent with the DTRA approach. That's sort

of where we got that nunber fromwth -- and we al so
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di scussed of -- cases will be selected on a
quarterly basis by the working group, so our worKking
group will stay in existence with a small role, but
we w il stay in existence for the case of selecting
cases on a quarterly basis, and the working group
will continue to track those cases that are
selected. And the tracking piece is inportant
because we di scussed the situation where the hopper
of cases that are ready may all be from Hanford, and
we want to get our reviews going so we randomy
select, but the only cases available are froma
[imted nunber of sites, but we want to keep in mnd
that we want to cover all our strata of all the
sites and tine periods or a percentage of the sites
and tinme periods. So we thought we could achieve
that by this ongoing tracking, details of which
cannot answer right now, but that's the nature of --
the flavor of what we're trying to achi eve there.

Questions on that part?

M5. MUNN:  You stunbl ed across anot her one
of ny favorite buzzwords, diversity. Wat diversity
are we diverting here? Are we talking about types
of work? Are we tal king about types of people?

What diversity? | just -- the word is so confusing

to ne.
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MR GRIFFON: |I'mgoing to defer this to a
t eam nmenber that cane up with that.

DR. DEHART: Obviously we're going to | ook
at gender, because gender plays a role. So you know
what I'mgoing toward. [It'lI|l be race, ethnic kinds
of issues so that it's a balance. W have revi ened
sonme of a variety of backgrounds of individuals.

M5. MUNN. Well, it may surprise you to know
that I think the type of work and the | evel of
i nvol venent in certain kinds of work is probably a
nore inportant diversity issue than either of those.

DR. DEHART: We're hoping that the site
selections will pretty well take care of that. |If
we find that it isn't, we certainly will adjust
that. But the diversity as used here is in terns of
t he personnel issue.

M5. MUNN:  Ckay.

DR ZI EMER  Conment ?

DR. MELIUS: Now you have nme a little
confused. But are -- what about the words you
struck out, which were -- | was thinking of a
di versity of cl ai mdecisions, which were awar ded,
clains denied, clains --

M5. MUNN:  Uh- huh

DR. MELIUS: -- non-reconstructed. Are you
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going to ook at that diversity, also, or stratify
in that in some way in terns of doing your sanpling,
or is that what you're calling the NIOSH efficiency
process?

MR. GRIFFON. W thought that was -- at
| east the intent is that the NIOSH efficiency
strata, the categories, are going to achieve that
sane end.

DR. MELIUS: | think | agree with you --

MR GRIFFON:  Yeah.

DR. MELIUS: -- though | would prefer sone
| anguage that's a little clearer 'cause |I'mnot sure
t hat anybody outside of this table and the N OSH
staff understands what the NI OSH effi ci ency
categories are.

M5. MUNN. | guess | mght feel N OSH
deci sion categories mght better identify, in ny
mnd, what | think we're after.

MR. GRIFFON. Yeah, | -- that's actually the
termthat NIOSH -- | was trying to be consistent
with their internal |anguage on that, and they are
calling it the NIOSH efficiency process. Yeah, |'m
open for changes on that or if we can better clarify
it --

MR ELLIOIT: | would ask that we avoid
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t hat, Wanda, because we don't mneke the deci sion.
don't want to confuse the claimant with that, that
there's a decision being made by NIOSH. |'m sorry.

MR GRIFFON:. W're certainly open for --
you know, we --

DR ZIEMER | think the point is, as far as
Jims question is concerned, your intent is not to
excl ude those -- that spread of awards versus
denials and so on, so that'll be included.

MR GRIFFON: | nean we may --

DR, ZIEMER And actually this is really --
presumably it's a statistical random sanple. The
random sanple, by itself, to sone extent should do
the stratification except that clainms may not cone
in randomy in the sense that they may -- sone sites

m ght be over-represented, so that's why they're

trying to stratify, | think. Qherw se, a random
sanpling woul d cover the types -- the various types
of clainms, the -- all the things you' re talking
about --

MR. GRIFFON.  Anot her possibility --

DR ZIEMER -- that's your random --

MR GRIFFON. -- that m ght address Jims
issue is that the struck-out |anguage, we m ght be

able to leave that in and then parenthetically say
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based on the NI OSH efficiency process -- you know,
t hrough the NI OSH efficiency process, 'cause | think
we do get those categories, yeah

DR. MELI| US: No, I'"'mconfortable with what

you're doing, |'mjust concerned --
MR. GRIFFON: | know.
DR, MELIUS: -- sone of this is for -- is

the credibility of the program --
MR. GRIFFON:. Ch, yeah, sure.

DR. MELIUS: -- and we have to conmuni cate
-- you know, one of these drafts when we were -- got
a docunent together -- conmunicate and | want to

make sure that the claimnts and peopl e out there
understand what we're doing, that's all.

MR ELLIOTT: 1'd like to nake a coupl e of
comments for your consideration. Mybe you
di scussed this in your working group. Did you
di scuss wei ghting? The only weighting you show here
i s weighting based upon nunber per site. Wat about
wei ghting on this category of denial or --
conpensability or non-conpensability and wei ghting
-- I"'mthinking of -- if I were nmaking this decision
for you, |I'd say the heaviest weight should be on
that m ddl e category that the nbost work is going to

be expended upon, so that's one question or coment.
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And the other comment that | would offer you

for consideration is that to work in here a sentence

on -- with |l anguage that says you reserve the right
or you have the ability to change these -- the
selection -- case selection criteria as clains come

forward and time progresses. You nmay see a
different m x that you want to achieve.

MR GRIFFON: The first one we did discuss,
and maybe | can nassage sonme words there to have
weighted into -- the intent was to wei ght on those
Nl OSH efficiency strata --

DR ZIEMER  And you could --

MR GRIFFON. -- just as you said. That
nmakes sense to us, too.

DR ZIEMER: Mark, possibly you could sinply
add "and other criteria that arise in the course of
your evaluations” or -- you need a sort of a catch-
all that would allow you the flexibility of
considering other criteria that may not be obvi ous
right now | think that's what probably you're
sayi ng.

MR GRIFFON. Is it? Yeah, okay. W'IlIl try
to do that. | also -- you know, | am m ndful when
we' re doing this of having concrete guideline -- not

too nmuch -- you know, too nuch flexibility so that
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we' re vague in what we're doing, you know.

Any nore on the case sel ection?

DR ZIEMER  Go ahead.

MR. GRIFFON. The scope and protocol, the
first paragraph there was in the last -- for the
nost part, in the last report. W nodified one
bull et there, in nunber one, slightly. And then the
next page, on the top of page two, this was entirely
new draft of sort of a protocol, so this is sort of
-- the first piece being the broad scope and then
this sort of a protocol on how the panel would
conduct the dose reconstruction reviews. And we
tal ked about the type of review, and this is just
what we' ve consi der ed.

Mai nly in our discussions the |ast two days
we tal ked about sort of a basic |evel and then
advanced |l evel, or a nore conprehensive |evel |
guess mght be a better word, actually. And then in
previ ous neetings -- and | added this in, going
t hrough ny notes |ast night -- we did discuss
possible blind reviews. And | should note that when
| said -- so we have these three categories, basic,
advanced and blind. And | would think that the
blind -- we haven't put nunbers or percentages on

these, but | would expect that the blind reviews
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smal | percentage of the overall cases

that the panels review. But we think -- yeah.

MR, ELLIOIT:

|'"'mlost on blind. Wat do

you nean by blind in this context?

MR. GRIFFON: Blind neans -- no, don't put
that in there. Blind neans -- | -- just a blind
review where NI OSH woul d provide -- and | et ne nmake

sure | get this right

-- the adm nistrative record,

everything NIOSH used to cal culate an individual's

dose and then the panel would thensel ves cone up

with the --
into | REP
MR ELLIOTT:
i nput s.
MR GRI FFON:
MR ELLIOTT:

or generate the formthat would feed

rat her than be provided that up front.

So you're saying blind to the

Ri ght .

| understand now. You would

not see what the determ nati on would be fromthe

dose reconstruction.
MR
MR
MR
MR
MR

GRI FFON:
ELLI OIT:
GRI FFON:
ELLI OIT:
GRI FFON:

Ri ght .

That's what you'd be blind to.
That's right.

| understand now. Thank you.

kay. So if you -- I'll just

-- if I can go through this sort of broadly, a basic

review -- A B, Cand D are in both the basic and
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t he advanced review and sort of broke it up into
categories. Review data gathering. B is review

i nterview and docunentation provided by the
claimant. Cis the review of the internal dose
estimates. D is review of the external dose
estimates. And let's see, the main difference -- |
guess people can read through -- | don't want to go
through every line on this, but the main difference
bet ween the basic and the advanced is if you | ook at
A, there's a nunber three that was added which says
review the entire admnistrative record to determ ne
if relevant information exists which was not
considered by NIOSH.  Wiereas in the basic review,
we woul d just | ook at what NI OSH used in doing the
dose reconstruction. And as we |learned in the |ast
coupl e of days, Jim Neton said that on the database
system those records which NI OSH uses for the
actual reconstruction will be at the top of the
hyper-linked file so you'll have all the -- and
they' Il be distinct fromthe rest of the

adm nistrative record. So it'd be a |less conpre--
the basic would just entail |ooking at that as
opposed to |l ooking at the entire adm nistrative
record. The entire admnistrative record already

for sone of these cases is upwards of 300, 400, 500
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pages of various records, so that's nmuch nore
conpr ehensi ve revi ew.

Also in Cand D you'll see the expanded --
nunbers four and five in both C and D are the sane,
but they're -- in the advanced version they're
| ooking at the -- determ ne whether dose estimate is
consistent with rel evant radiol ogi cal information
within the NIOSH site profiles. And NICSH is
establishing site profiles for all the sites, and
this is -- this is actually sonething we discussed
at length in the last day or so, that this is a rea
pl ace where this review panel can have val ue-added
to make sure that -- 'cause this is one of the
things that we hear in public neetings, et cetera,
that -- you know, we want to make sure that this
panel doubl e-checks and make sure that dose
reconstructions are not just being conducted based
on personnel records, or at l|least those -- if they
are done on those personnel records, they' re checked
to some extent against site profile data so that
there's not nmjor inconsistencies, that sonmething' s
m ssi ng.

And five is simlar along those |ines,
conpare case information and assunptions with

rel evant co-worker case information and assunptions
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for consistency. And that's the idea of having --
you know, of five or six operators fromthe Hanford
300 area, if you're looking at one with -- in
isolation in the basic review and in the expanded
review we m ght do cross-checks and nake sure that
simlar assunptions were nade -- were appropriate,
et cetera. That sort of thing. And that's --

And then the blind, the last thing on the
bottomafter all ny deleted things, is the blind
dose reconstruction, which we just, to sone extent,
described there with Larry. And then -- you know,
and then on the next page, which is sort of that the
-- that would be the report -- reports results to
t he Board.

DR ZIEMER And so, Mark, you envision that
every one of the reviews, the panel would have sone
sort of a docunentation that said, for exanple,
determ ne whether all assunptions used in dose
determi nation are appropriate. Yes.

MR GRIFFON. Yeah, this was sort of --

DR ZIEMER  You woul d have a --

MR. GRIFFON. Along the lines of what --

DR ZIEMER -- witten report and you'd
report that to the Board, we determ ned that al

assunptions are appropriate, that the data are




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

308

consistent, et cetera, down the list. O if there's
guesti onabl e ones, you would raise that and --

MR GRIFFON: | think -- | expect that the
expert would be going into this protocol and then
the two Board menber -- the panel would agree on
that, you know, those conclusions. And then they
woul d - -

DR, ZIEMER And there actually -- there
woul d be docunentation that --

MR. GRIFFON: Right.

DR ZIEMER -- of such an agreenent and --

MR GRIFFON:. Right. This was -- this draft
here of the protocol was done in the spirit of your
i dea of -- or several people's ideas of a checkli st
sort of concept, yeah.

DR ZIEMER Ckay, any coments or
guestions?

DR MELIUS: Yeah.

DR ZIEMER Jim

DR. MELIUS: | think the working group did a
very good job with this. | think it -- | have one
guestion as to whether -- | guess this would be for

t he advanced reviews. One of the | think major
concerns in ternms of credibility of the process is

the i ssue of what information is avail abl e that
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wasn't -- was not nade avail able or was not included
or not considered in your review. And that you seem
to be approaching that purely froma records review
point of view You're looking at the site profile.
You're |l ooking at the adm nistrative record and so
forth. D d you give any consideration, as part of
the review, of going back to people at the site and
asking some of the site experts -- and we can talk
how to define that -- about should other information
be considered for a person working in that area?

And | think that -- | know that -- ny understandi ng

fromN OSH for their site profile are going to have

that process, but I'mnot sure that that -- when
Nl OSH does that that we're -- have a way of
ascertai ning whet her or not -- how conpl ete that

site profile is. And would it be sort of val ue-
added enough to nake it worth the -- is the effort
worthwhile to go back and talk to sonme people from
the site and -- just to make sure that all rel evant
information is included, has been considered. | do
think that could help the process sone.

DR ZIEMER Let ne respond as a -- first
and -- it sounds on the surface |ike a good idea.
| "' m wondering about the practicality. That's a

separate kind of audit. That's not an audit of the
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dose reconstruction. That's an audit of the data-
gat hering thing, which nmay be a good thing to do.
|"mnot sure that's a burden we want to put on the
dose reconstruction subgroup, so we nay want to

t hi nk about that as a separate question. How do we
have assurance that, nunber one, it's not --
probably not a sinple task for this Board to go on
to sites and do that, but aside fromthe | ogistical
t hing, perhaps we need to think about is there a way
to devel op sonme |l evel of confort with the
information that's used in the site reconstruction

-- or the site profiles.

MR. GRIFFON. Yeah. | nean, you know, we
certainly -- and this is ny biggest issue since |'ve
been on this -- but | guess what we were trying to
do was to -- and | certainly have concerns about the

site profiles and the -- NIOSH s staff power. You
know, do they have the resources and are they
getting the data to build these site profiles to be
what we would like themto be. W tried to bound
this dose reconstruction review to look at -- to tag
into those site profiles, but also ny feeling is
that our Board needs to al so push and nmeke sure

NI OSH has the resources to make sure those site

profiles -- and a thought that |'ve been considering
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is the idea of having some sort of site-specific
boards or panel s of professionals, workers that
assist NIGSH in devel opi ng those site profiles. But

that's a whole 'nother set of work --

DR ZIEMER That's ny point. | don't
think --

MR GRIFFON:  Yeah.

DR ZIEMER -- the dose reconstruction --

MR CRIFFON: | think --

DR ZIEMER -- groups can do that.

MR GRIFFON: Well, | think we -- in our

scope we did say that we would review the quality of
t he data used for the dose reconstruction, and I
guess | was trying to push that as far as | could
and then -- but | -- and that's why |I'm sayi ng t hat
that -- nmaybe to push this fromtwo sides nakes
sense to make sure that these site profiles are
beefed up as best as possible, and then actually the
dose reconstruction review -- reviewers, the panels,
will be reviewing those site profiles and they w |
have a | ot of that substantial data that Jimm ght
be tal ki ng about, but | don't know. Yeah.

DR, MELIUS: Well, it seenms to ne, though,
that this is one of the opportunities to check on

that. We're hiring a consultant. W've had the




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

312

site profile -- site profiles will have sort of

devel oped a |ist of sonme of the experts, people that
are famliar with the site and could be hel pful and
that some process for that consultant to go back and
just check with those people for this particular
wor k area where this person worked or case, was
there sone other information that should be
considered in sone way. And we're not talking about
doing it on everybody. W're just doing on the ones
-- you know, the second tier here.

MR GRIFFON:  Yeah.

DR. MELIUS: And I think it would provide
one check on that process. | agree that the site
profiles thensel ves nay need sone sort of review
process, also, and we don't want to get this whole
process bogged down in that. But to nme, if we're
going to | ook at dose reconstruction and the
information -- | think it mght be able -- possible
to do that. | share concerns about the |ogistics
and so forth and how conplete that can be, but this
seens to be the opportunity. W're drawing a
sanple. We're -- | don't know if that frightened
you and you fell off the -- but it seens to ne that
if we beef this part of it up, it mght be able to

take care of that at the sanme tine now
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MR. PRESLEY: | don't think you want to put
that on an industrial hygienist or -- not an
i ndustrial -- but an HP' s back, do you, because he
doesn't know -- the people that we're going to be

hiring to do this, the magjority of them have had no
experience into what the workers have done. You're
going to have to have sonebody go back with a little
bit of experience to see that in the areas. | think
you're going to -- that's why -- I'mlike Larry. |
think it's going to have to be a separate portion of
t his.

MR GRIFFON: | think that's al nost an
argunent for it.

MR. PRESLEY: Yeah, | agree. |'m arguing
for it, but I think it's going to have to be a
separate --

DR ZIEMER  You're asking who should really
do that. Right?

MR. PRESLEY: That's exactly right.

DR ZIEMER Well, certainly the quality of
the information is still a part of this, and it may
be that in the process that certain kinds of
guestions could be identified that m ght formthe
basis for devel oping a process for going back and

doi ng what you're talking about. | think it could
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be a fairly substantial task. To just ask the
guestion on any particular site or any subset of a
site, do we have the site profile for this operation
at Hanford.

DR MELIUS: Yeah. No, | understand that
part. | just worry for the credibility of the
process if we haven't done that and clainmants are
t here concerned about well, they just didn't take
into account -- they didn't consider the fact --

t hi s happened or that happened or there was this
exposure and -- that didn't come up and no one seens
to be paying attention to that. And | think that
coul d occur.

DR ZIEMER One thing we m ght think about,
and this woul d probably be the subject of perhaps
the next neeting, would be to say okay -- NIOSH i s
devel oping the site profiles and they' ve gathered
i nformation from various sources -- to say okay,
let's ook at that in some way. Let's start with an
audit of what we got and how we got it, and then
t hi nk about what strings do you pull or what the
next -- | don't know that we can solve that here,
but I think that m ght be an issue that we want to
put on the issue board for future consideration.

DR, MELIUS: But can | just add -- if we can
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have sone way of going back and testing that site
profile versus --

MR. GRIFFON: Right.

DR MELIUS: -- these actual cases, is it --
are they hel pful enough?

MR GRIFFON:. That's -- | just nade a note
to that effect, Jim | think that m ght be
sonmething we can add in to test, even on a
per cent age of the advanced, maybe even, you know.
Maybe it's not all of the advanced ones, right.

DR ZIEMER Larry has a comment and then
t hi nk Tony and then Roy.

MR ELLIOIT: Just to nake sure that we're
all working with the sane understanding, the site
profiles are -- they're going to be devel oped, and
right nowl'd say they're fairly sketchy, and
certainly you could spend your tinme |ooking at what
a site profile mght look like at this point in
time. But | think you d be better benefitted in
spendi ng your tinme, as we get to a point where it
may meke nore sense, to expend the effort and the
time to | ook at what the site profile speaks to.

Certainly I think it does nmake a | ot of
sense for the conprehensive review stage to take a

sanple or where you think it's appropriate to have
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t he consul tant nake contact w th whoever is
appropriate at a given site, ask that question.

This is the information |'ve seen and used; is there
anything el se we didn't have that wasn't used, that
shoul d have been -- that you are aware of. And
maybe we can -- we can nake that happen, | think.

In the exanpl es of the dose reconstructions
you all witnessed this week, | think you al so saw
sone i nstances where information was provided that
was not used. And I would ask how do you account
for the -- in the quality of a dose reconstruction,
how that's been handled. | don't see that addressed

here. You know, where in instances the clai mant

said I've got this information. |'m searching here
to see how you handled -- in your review, in a
gquality of the dose reconstruction process -- that

t he cl ai mant understood why it was not used or why
it didn't make sense to use it. | think that is
just as inportant -- you know, when a cl ai mant cones
forward with information that they' ve spent tine,
noney and their own energy in collecting and
assenbling, and then they don't see it used, we're
going to hear as many conplaints on that side of the
fence as we are on the other side of the fence,

t hi nk.
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MR GRIFFON: Yeah, | think we --

MR ELLIOIT: And | don't see that addressed
here.

MR. GRIFFON: (I naudi bl e) naybe not
extensively enough -- and I'Il remnd that -- was
drafted at 11:00 last night. | thought we tried to

capture that in the review of the interview and
docunent ati on provi ded by cl ai mant, determ ne
whet her NI OSH appropriately addressed al
al | egati ons nade by the claimant and assure that the
interview information is consistent wth the data
used in the dose estimate. And then in the first --
nunber three on the -- or A-3 on the advanced, the
di stinction between the basic and the advanced was
that we're reviewing the entire admnistrative
record, which fromny understanding of how NIOSH i s
-- you know, the adm nistrative record includes al
the data they got. They may not have used sone of
that data and the independent expert and panel would
be able to then -- then they have to go through al
that adm nistrative record, and if they found
certain things that they thought were relevant to
t he dose reconstruction but were not considered by
Nl OSH, then they've have a -- they'd question it.

MR. ELLIOIT: Thank you
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MR GRIFFON:. So | think that's where we got

MR ELLIOIT: | think it's covered then

DR ZIEMER  Tony?

DR. ANDRADE: | just wanted to conment that
it'"s not entirely clear in ny mnd yet what
conprises a site profile, but as the discussion has
evolved | think 1've got a couple of ideas and |
think that eventually we're going to see that a,
guote, site profile is going to cone about and nmaybe
-- howshall | say it -- even a technical area
within a site profile will come about from many
di fferent avenues, one being the dose reconstruction
process itself and the interviews that are done for
t hat process; nunmber two, well-known accidents that
have been docunented; and nunber three -- and this
is true probably nore so in recent years than in the
early years -- the devel opnment of databases of
incidents in which we know t here have been updates
or intakes of radioactive material.

And for exanple, at our plutoniumfacility
we have devel oped a site profile that goes back
fairly -- a fairly long ways that we use as a prior
di stribution for Bayesian* analysis or for |ooking

at the possibility that a real intake has occurred.
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So if we're going to choose to devel op these things,
| think we're going to have to develop -- we're
going to have to realize the diversity of sources of
data that we're going to have to use to build these
as we go al ong.

Dd Jimwant to respond to that?

DR. NETON: | was just going to anplify on
what Dr. Andrade said. |It's true, a site profile is
that and nore. All of those things go in there.

What | would |like to say, though, is a site profile
is a dynamc thing. And Larry's right, right now we
don't have a volunme of information in there, but
they are growing as we do dose reconstructions.

I n many cases, sone of the sinpler ones that
t he working group saw, we needed very little site
profile information to construct a dose. W needed
to know very limted things, like frequency of badge
exchange and maybe the detection Iimt of a badge
and what the badge consisted of and we coul d be
fini shed.

In the nore conplicated cases, as we get
into those mddl e ground cases where we need to pul
out all stops, that's where the site profile's going
to grow dramatically, where we have four classes of

information in site profiles -- characterization of
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the internal nonitoring program the external
nmonitoring program the medical radiation nonitoring
program and the environnmental nonitoring program
There are four key areas that we're expandi ng on,
and only in those cases typically where we go to a
full-blown dose reconstruction would all four of

t hose areas be exercised or utilized. So it is
possible to have limted site profile information
yet have dose reconstructions nove forward, and |
think that's what the Board woul d see now if they
actually took a snapshot. But down the line I think
it mght nake sone sense where we start doing cases
where we have no nonitoring and we're going to rely
on air sanpling data and that sort of things that
are -- that may be in there, environnental area
surveys, that sort of thing. It mght be better to
-- down the line to | ook at those profiles.

MR GRIFFON: | guess also in sonme way |'m
not sure if this falls into internal and external,
but I think sone sort of process --

DR. NETON: Right, source-term know edge,
that sort of thing. | think you saw a good exanpl e
of that on an AVE where we went out and really tried
to pull all the stuff that was in there.

MR. GRIFFON: Right. But as everybody's
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realizing -- | mean this is not a small task, and
fromwhat we could gather in our tour of the
facility, the site profiles are, as Larry said,
sketchy at this point. They're -- and there is a
massi ve undertaking, | would say, to get those up to
speed. And another concern | would have is that |

know t hat dose reconstructions are going to feed

into that process to help you fill out that, but I'd
hate to have the cart before the horse -- is that
the expression? | nean | hate to be -- you know, if

we don't have a full picture and then we have to go
back and redo dose reconstructions again for a | ot
of peopl e because we m ssed sonething --

MR ELLIOIT: W don't want to do that. And
pl ease understand that as soon as this contract's
awar ded, there's going to be a group in the
contractor that we're going to sit down with and
that's their primary responsibility.

MR. GRIFFON: Right.

MR. ELLIOIT: Start the research effort, put
the site profiles on the table --

MR GRIFFON: | understand.

MR, ELLIOIT: -- figure out what information
gaps exist in those profiles and let's get them

filled.
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GRI FFON:  Ri ght.
ELLI OTT: kay?

2 3 3

GRI FFON:  Ri ght.

MR ELLIOIT: Move on that, because it's
going to aid the individual dose reconstructions as
t he individual dose reconstructions aid the
profiles, and we need both -- we need to track these
at the same tine and put as much enphasis on both
tracks as we can.

DR. ZIEMER Roy and then --

DR DEHART: | would caution the Board on
expanding this audit activity. This is an
adm ni strative paper audit, if you wll. And to
make it an investigative audit, to go into the work
site -- by phone, in person, whatever -- is going to
conplicate, delay -- and |I'm not speaking in
opposition of doing that, but don't do it with this
process.

DR. ZI EMER. Thank you. Jin®

DR MELIUS: No, Wanda had her --

DR ZIEMER Oh, were you up first, Wanda?
Go ahead.

M5. MUNN: | alnost hesitate to broach this
because | recogni ze how i nvolved it m ght becone.

But in the process of doing site profiles, would




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

323

there be a value to having that nmaterial, as it
devel ops, be available on the web site for other

i ndi vidual s to provide data that perhaps m ght not
be in the official record, which would be hel pful ?
And | recognize, as | ask that question, that the
quality of information that you get m ght be
guestionabl e and that the quantity of it mght be
overwhelmng. But it's sinply a question. Wuld
that be of value in assisting to acconmodate the
goal of site profiling that you have in m nd?

MR, ELLIOTT: Well, you know I'ma big web
site person. | think we've got the best web site
going, and | think this would be a certain
beneficial aspect to see this information provided
publicly. And the benefit | see in that is sonmebody
out there may say hey, |'ve got a piece of

information | don't see there. Have you not found

t hi s?

Certainly it's going to be problematic for
us to do so, given -- you know, | can envision |arge
anount of information -- we've already got a | arge

anmount of information on our web site, but this wll
take us to another whole level, so we'd have to
evaluate that. But | think the benefit outweighs

the difficulty.
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M5. MUNN. Be ready for it.

DR. NETON: | do think that's a good i dea.
And we already plan on having this on our intra-net
internally to use for our contractor. | would say,

t hough, that certain pieces of it nmay not be able to
go on the general web. W plan on having these
drill-down nmenus where it will take you down to
specific cases and cl asses of workers so that ends
up being part of the profile information, so it
woul d have to be generic nonitoring information, not
any cl ai mant-specific type stuff.

DR ZIEMER But something to be considered.
Ji n®?

DR MELIUS: | would just add that while
these site profiles are currently not very robust, |
think it's all the nore inportant that there be sone
process to check that now. And whether it's this
wor ki ng group or anot her working group, how we
figure out that process, | don't know procedurally,
but I think we need to consider that and figure a
way that we're going to provide sonme affirmation of
that information within the constraints of resources
and time for doing this. And it may be that down
the road when these profiles are -- you know, a few

years from now when they' re nuch stronger, then that
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process -- that part of the process will be |ess
inmportant. But until then, | think -- |I'mjust real
worried that people are going to question the
results -- question our review of the results unless
we find some way of taking that into account.

DR ZIEMER. O her comrents? W're
approachi ng the noon hour and we have a public
comment period. | have three individuals who' ve
requested speaking tinmes fromup to ten m nutes

each, which neans 30 minutes. So |l'd like to ask if

any or all of the three -- Bruce Lawson, Jerry Tudor
and Bob Tabor -- we have Tudor and Tabor -- can any
or all of you would be willing to wait till after

lunch to speak? If it's a problem we'll do it now

MR. TUDOR:. The only problem | have, | would

like to -- if it would be first thing after |unch,
that would be fine. | just don't feel |ike, you
know, | need to stay that |ate.

DR ZIEMER  Ckay, let's have you -- we'll
go right now. | just want to check with the other
fol ks.

You're okay after lunch and you're okay
after lunch? Ckay.

Let's go then with -- let's see now, this is

-- you are --
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MR TUDOR:  Tudor .

DR ZIEMER  -- Tudor. GCkay, Jerry. Wy
don't you address us now then, Jerry. Do you want
to use the podium if you want to go up to the
podi um or - -

MR. TUDOR: Nah.

DR, ZIEMER -- either one? Right here,
okay.

Jerry is with -- is fromdinton, Tennessee,
USCL.

MR TUDOR:  Yes.

DR ZI EMER  Thank you.

MR. TUDOR Yes, |I'mJerry Tudor and |I'm
with USCL and that's United Sick, Oppressed
Laborers, who's a sick organi zation, OGak R dge, and
I"'mwith CHE, who's the Coalition for a Healthy
Environnent. And we nmet with our Congressnman in Qak
Ri dge yesterday, or his aides, and he informed us
it'd be next year before any |aws could be passed to
change anyt hi ng about this.

The problens | see with it is the anmount of
time to becone a special cohort is ridiculous, you
know, because -- |'ve already been applied a year,
so should they determ ne that DOE don't have

records, then | have to wait another year to year
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and a half? 1Is that not the tine limt?

DR, ZIEMER There is a 180-day waiting --

MR. TUDOR  Yes, plus --

DR ZIEMER -- period after sonething is
filed before --

MR TUDOR  Plus --

DR ZIEMER -- Congress approves it, yeah.

MR. TUDOR: Plus you have 200 days to act on
it after that. GCkay.

DR ZIEMER Right, so there is a tinme span,
right.

MR. TUDOR: And nost people are sick, you
know. | have fourth stage prostate cancer, and a
| ot of people are already upset with the anount of
time it's, you know, been taking on this. And
anot her problem | have with -- when | set at hone
and read the m nutes of the neeting and the calls
and whatever and May the 29th -- 8th on a
tel econference call, y'all said that the majority of
the clains would be denied. Well, that bothers ne.
And you know, looking at it froma sick worker, you
know, if y'all are saying the majority of the clains
wi |l be denied already, before any dose
reconstructions are done -- they're up to seven now

-- you know, that kindly (sic) bothers nme. And they
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said there'd be a ot of nad people, and they wl|
be, you know.

And another thing with -- problemwth
conparing ne to sonebody that worked in -- chem ca
operator, which that's what | was, you can't conpare
me with a person that worked at the other end of the
room even because | done a job different from him
| m ght have been exposed to a bunch and he m ght
not have been exposed to any. | mght not have been
exposed to any he's exposed to a bunch, you know.

And working at Y-12 all those years, | know
records were inadequate. | also knowthat if a
program had a bunch of noney in it, they cl ocked ny
time to that program | may have not even worked on
that program | may have been doi ng sonething over
here -- cleaning -- sweeping the floor, cleaning up
a spill or sonmething, and was charged to a job that
| didn't do, you know. And that creates a problem
when you start doing dose reconstructions and you
| ook -- say well, he done this this day. That is
not the way it happens at Y-12. |'m sure sone of
you know this. And | just thought I'd conme up today
and, you know, try to get ny two cents in.

DR ZI EMER.  Thank you, Jerry, for those

comments. Now we always |ike to provide an
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opportunity for the Board, if they have questions or
want anything clarified, to see if there are any
guestions or feedback for Jerry.

(No responses.)

DR ZIEMER Ckay. And your remarks wil|
appear in the record, as well. Thank you.

MR TUDOR: Thanks a |ot.

DR ZIEMER  Thank you very much. Let's now
recess for lunch and right after lunch we'll hear
from Bruce and Bob, and then we'll return to our
session on the Special Exposure Cohort.

DR MELIUS: \What tinme?

DR ZIEMER W' re due back at 1:30. W
want to be pronpt on that because | know starting at
3: 00 sone people have to start bailing out.

(Wher eupon, a |l uncheon recess was taken.)

DR ZIEMER Ckay, I'll call the session
back to order. W would |ike to hear now from Bruce
Lawson. Bruce is with PACE Medi cal Screening
Programand is fromdiver Springs, Tennessee. And
Bruce, glad to have you here to address us this
af t ernoon.

MR. LAWSON: Thank you. And for those of
you who don't know, O iver Springs is a suburb of

Cak Ri dge.
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As he said, |I'mBruce Lawson. | worked at
the K-25 site at Gak Ridge, which is one of three
DCE facilities in OGak Ridge. | was a craftsperson.
| was there a little over 30 years. The |ast nine
years | was the union health and safety
representative for the site and just a couple of
general comrents. |[|'ll keep this brief. | hate to
be the first speaker after lunch. Everybody's
wanting to -- anyway.

| saw first-hand what Joe Carson alluded to
yest erday, sone of the things he nentioned about
records, and | saw exactly what he was talking
about. | saw industrial hygienists, health physics
peopl e and safety people, professionals, silenced
and their m nds changed by a sinple frown. It
didn't take any pressure at all to get themto
rewite records, redo reports. As a matter of fact,
they were under the onus to clean up reports before
DCE ever saw them So what -- npbst cases, what DOE
saw, the final analysis was a cl eaned-up or very
much edited version of what actually took place.

| now work with the | ocal worker health
protection program the medical screening. W --
very often we're the first point of contact for the

claimants in this EEQO CPA thing. W neet the
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i ndi vidual s face-to-face and we hear -- | could
repeat, but I won't, a lot of the coments that you
heard at the public neetings that was referred to
earlier. W hear that every day, many tinmes -- of
course simlar verbiage.

Most of our claimants are not -- | wouldn't
say nost, but a large portion of themare
uneducated, alnost to the point of being illiterate.
Their spouse, be it a husband or wife, said very
little, if anything, about what they did at work,
what their job was, what their job duties,
especially. So they know virtually nothing about --
they just know -- and in our case, we see people who
weren't even sure which one of the three plants
t heir husband worked at. And they were told, of
course, you don't tal k about what you did years ago,
and they certainly don't understand this process.

To them it's much too conplicated and they don't --
they're not -- they just don't understand dealing
wi th bureaucracy and Federal procedures.

W -- alot of themcan't get their records
fromDOE, and a ot of themcan't get their records
fromlocal physicians and hospitals. | know of one
case where this lady -- and this is a person who is

exi sting on Social Security. They wanted to charge
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this lady $300 to give her her nedical records. She
couldn't afford it. She wal ked away. She cane to
us. W made sone phone calls and was able to
persuade themto give themto her.

But anyway, we've seen a |ot of people throw
up their hands and quit because they can't deal with
t he established bureaucracy as it is. They get a
coupl e of requests for information, the clains
office -- the DOL clainms office | oses their records
and so on and they wite back for nore
docunentation, and they just throw up their hands in
di sgust and say | knew | couldn't do it anyway.

Based on what |'ve heard about dose
reconstruction and the requirenents -- record-
keeping fromDOE, we're very, very wary of it. W
believe that nore -- far nore deserving clainmnts
will be denied than actually paid. And there again
around the OCak Ridge area, all too often the word on
the street is if you didn't work at K-25, you can
forget it. It's -- you know, people have their
clainms in the pipeline for over a year, and the word
is getting around. | talked to Dr. Bi nghant
yesterday and their business is way dowmn. So is
ours, not quite to the extent -- what she said, but

it is dowmn. But that's -- word of mouth in any kind
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of business is the best advertising, or worst
advertising you can get. And right now, we're
getting sone very negative word of nouth
advertising, the entire process is.

| appl aud your efforts, and especially what
you nentioned this norning about stream ining the
process, getting on with it, get -- get these clains
novi ng, get themthrough. And I know you guys are
bound by the law, but in the back of your m nd,
remenber, these people were probably -- nbst of them
wer e probably exposed to far greater hazards from
chem cals than they were fromthe radiation
exposures that they got. So don't feel the |east
bit hesitant to go ahead and push a clai mthrough
that's questionable in ny m nd because these people
are definitely deserving. Most all of themare.

That was about it. | just jotted down sone
notes that | thought you m ght want to hear fromthe
street, and that's where we are, street |evel.

DR. ZI EMER. Thank you, Bruce. Let ne ask
if any of the Board nenbers have questions for
Br uce.

DR MELIUS: | have one.

MR LAWBON:  Sure.

DR. MELIUS: Thank you for your comments,
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Bruce. Wat -- do you have any ideas on how we dea
with this situation where the official records may
not be truthful or accurate, accurately reflect

peopl e's exposures? Wuld we get -- be able to get
that information frominterview ng sonme of the
peopl e down there or how do you get at that? | mean
| know it's not easy, but do you think people are
generally aware of the issue when the records are
not being -- have not been properly kept for a
period of tinme or --

MR. LAWSON: Not in every case, certainly,
but there are sone that are. W did alot -- | say
we, |'mtal king about our |ocal union there and the
international did a ot of risk mappi ng where we
called the workers thensel ves. And there again, |
heard reference to expert -- site experts. |If there
are experts at these sites, it's those guys who were
out there every day -- and | adies, of course -- who
were out there every day with their hands on. They
knew what was going on in this area as opposed to --
sonmeone nentioned earlier that you could be at the
opposite end of the roomdoing an entirely different
procedure, different process, which is true. But we
gat hered people together and -- with maps of the

bui |l di ngs, different areas -- what was here, what
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went on and so on -- and fromthat we -- we have a
[ ot of information.

DR ZI EMER That suggests that perhaps
t here's another source of information that could be
tapped into --

MR. LAWSON: There is, yes.

DR ZIEMER  -- your risk mapping.

MR. LAWSON: There certainly is. Mark
Giffon was involved in a lot of this, the sessions
t hat we did.

DR ZIEMER: And that is information that
woul d not derive fromrequests to DOE, | assunme. |Is
t hat correct?

MR. GRIFFON. That's correct, yeah. But
this is -- | think nedical surveillance program data
was actually explicitly nentioned in one of the
regul ations or the -- yeah --

DR ZIEMER R ght.

MR GRIFFON: -- and this is all under the
medi cal surveillance -- DOE nedical surveillance
progr ans.

DR ZIEMER: So it is available via the DCE
route, then, or not? This sounded |ike a
separate --

MR. LAWSON: Probably if you request the
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ri ght docunent, would be ny guess.

DR BINGHAM Well, I'"'ma Pl on one nedica
surveillance project, and these are cooperative --

DR ZIEMER  You need to identify yourself.

DR BINGHAM  Eul a Bi ngham the University
of Cincinnati College of Medicine, Departnent of
Envi ronnental Health. The PI, the -- I"'mthe Pl on
this one. These are cooperative agreenments and
because the workers were so concerned about DOE and
its reputation and so forth, we were very careful.
And we agreed not to give it tothem | nmean if a
wor ker decides to give it, that's their choice, and
we have themread a confidentiality agreement and so
forth. But the data belongs really to the project
and it's only given in de-identified form And
theoretically that could be done by each of the
proj ects, not by DOE

Now certainly DOE coul d encourage the people
who have the projects to do it, but they do not own
the data. The only thing they would own that we
have is if nonitoring data for a certain facility,
then they own that and that's covered under the
Privacy Act. So | think you'd have to go to the
different surveillance projects and ask that, and I

t hi nk nost peopl e woul d be happy to share what they
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have.

As a matter of fact, we've already shared
sone of the information with NIOSH on what we call ed
institutional histories of sonme of the sites where
we knew what the processes were and during what
periods of time. Not perfect, but at |east
sonet hi ng.

So -- but for this, the actual owning of the
information is for each project, but you know, you
could never give up identified data. That's up to
each worker. |Is that right?

MR. GRIFFON. | guess | was thinking nore
along the lines of the sunmary reports, which are --
all the de-identified summary reports which capture
-- at least may help in the site profile side of
things. Certainly the interviews and the identified
data, Eula's correct on that.

MR. LAWSON: And what we call the needs
assessnent docunents where we had the initial
nmeetings, in a generic form

DR ZIEMER It seens to ne we'd want to
make sure those got into the systemif they're --

MR. ELLIOIT: Yeah, let ne speak to this a
little bit, and | appreciate Eula speaking on it, as

well. And she's certainly very accurate, DCE
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doesn't own nmuch of this information, and so we've
been working with several of the PI's and in sone
specific situations regardi ng perhaps construction
wor kers, we've been working for the Center for
Protection of Worker Rights for -- trying to put in
pl ace a sol e-source contract with that -- with a
consortiumunder the Center for Protection of Wrker
Rights to get information fromthese different
prograns for five different sites, the work history-
rel ated information for construction workers. And
al so we should be aware that any one of the forner
wor kers who go through the program are given

i nformation back to themindividually which should
be part of their claim They can submt it as part
of their claim and so that personal, individual
information can be utilized as it conmes fromthe
individual. And we certainly -- every tinme we deal
with a claimant and we identify that they were a
menber of a former worker screening program we ask
do you have this information and it certainly would
be beneficial if you would provide it. And so
that's one way we try to get around this issue of
the individual information and not having a rel ease
form si gned t hrough the whol e program

MR. ESPI NOSA: What are the five sites?
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MR ELLIOIT: Well, there's -- we're stil
wor ki ng on the negotiation of this agreenent, sole-
source agreenent with CPMR on it. | can't go into
it at any nore detail than that right now

DR. DEHART: Again, thank you for your
comments -- Roy DeHart. There was a point of
clarification. You had nentioned that in Oak Ri dge
the word is that if you didn't work at K-25, forget
it. Under the special cohort, the gaseous diffusion
operation was covered. Did it cover anyone working
in the reservation -- in the K-25 reservation
itself, or just specific site and operati onal
activities?

MR LAWSON: Just the K-25 site. O course
we had a |l ot of workers who transferred between
sites. That happened very frequently. But if they
wor ked as much as 250 days --

DR, DEHART: In that building?

MR. LAWSON: -- at K-25, they -- we're a
speci al cohort.

DR. DEHART: Ckay.

MR. LAWSON: They woul d be consi dered.

DR. DEHART: And when you say K-25, you're
tal ki ng about K-25, the building --

MR. LAWSON: The gaseous diffusion plant
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itself.
DR. DEHART: -- the building.
MR. LAWSON: The physical -- physical plant
MR, PRESLEY: No, no.
DR ZIEMER  The site.
DR. DEHART: The whole site. kay.
DR ZIEMER  The site.
DR. DEHART: The whole site. kay.
DR, ZIEMER O her questions for Bruce?

Thank you very much

MR. LAWSON: You're very wel cone.

DR ZIEMER Al right. Now we'll hear from
Bob Tabor. Bob's been with us before from Harrison,

Chio. Bob, are you here?

MR. TABOR  Yes. | ' m Bob Tabor -- Robert
G, for the record. |''ma nenber of the Fernald
Atom ¢ Trades and Labor Council. | work at the

Fernald site, 2l1-year veteran there, mllwight by
trade and a | abor representative. | spoke to you
folks in the past and | guess the first thing I
would i ke to say is |I'm happy about the new nenbers
of the Board and glad to see that that issue's been
addressed and the addition of those folks. |1'malso

happy to be able to be here again, you know, to
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participate and listen to the Board's activities.
Doi ng so certainly hel ps elevate the | earning curve
because wi thout a doubt to say, this is a kind of a
conpl ex issue, sone of these things are.

And | guess on that note, sonme of the things
|'"d like to talk about, it'd be really hard for ne
to reiterate those things in such a manner that |
m ght get as detailed as sone of you who really
understand the science behind this. So sone of ny
comments will basically be in reference and in
general , because the things |'ve been thinking about
the last few days that | would like to conmment to
have been explored by a | ot of conversation and
di scussion here this norning, so | just want to
reiterate the issues that Mark brought up and that
Ji m brought up, especially those on the issue
regardi ng the SEC cl ass applying for non-SEC-1listed
cancers and those particular issues there. | want
to be sure that we give thorough thought to how to
adj ust or howto fix those type of issues and
answers.

| nmean | recognize that as this whol e
process evolves there's certain things that were not
t hought of in the beginning in the rule that have

come up that need to be addressed. And | just want
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to reinforce the fact that, you know, we need to do
everything possible to fix those things so that we
don't have a |l ot of black holes that conplicate
things as we go down the pike, you know, on making
cl ai ns.

One of the other issues deals with -- let's
see here. M concern over the fact that Fernald was
unfortunate that we didn't get ourselves as --
identified as part of the original cohort groups,
such as Paducah and Piketon. And in lieu of that,
it leaves us in a position to possibly explore what
is now before us, which is the Special Exposure
Cohort, those particular avenues. And one of the
things that bothers ne a little bit is that the
rul e-making or the guidelines, if I'm expressing
that correctly, that was set forth for the original
cohort groups, that those sanme things are not true
for that of the Special Exposure Cohorts, and so |
have sone concerns relative to the equity in that
process. That's about the best way | can explain
that | think we've talked a little bit about it here
this nmorning in detail, but | want to reiterate
t hat .

And then | guess in part of that thought

process conmes the issue that Mark touched on




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

343

relative to, you know, the endangered -- the
definition of an endangered health. There seens to
be sone conplicities (sic) there, in my mnd,
relative to how we're going to approach, you know,
defining that with respect to maybe dose
reconstruction of the individual and possibly what
that m ght be -- you know, for the site or sonething
to that effect. |It's difficult for ne to talk to
t hat sonmewhat in detail, but I think Richard's
touched on it, as well as we've addressed that issue
here this nmorning. And | just, once again, want to
reiterate those two particular areas that we need to
work on for good clarification.

One of the other things that came to ny mnd
this nmorning in some discussion and it cane up a

couple of tines, and I'd like to touch on it again.

Let nme grab ny notes here. There was -- you know, |
had asked -- | was witing down sonme questions
asked -- | asked nyself a couple of questions |

guess | really knew the answer to, but let ne just
read those. | said to nyself here, you know, sone
guesti ons.

| said in doing the dose reconstruction, is
the only category of collected data, you know, that

of consideration for doing the reconstruction would
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be that of just exposure records. Wll, | got to

t hi nki ng about that and said now, Bob, that's -- no,
there's other things that are considered, as well.
And then it posed a question in nmy mnd, you know,
does the nature of where you worked in an operation
and what maybe the individual did and what they were
exposed to, does that have bearing on the

devel opnment of the dose reconstruction? And the
answer to that is well, yes, it does.

Then my thought process went to the
guestions that were generated or the conversation
that was generated this nmorning under the issue of
-- let me think here a second -- the menorandum of
agree-- | nean nmenorandum of understanding rel ative
to what are we going to do about DOE and getting
additional information, and what is that information
going to be limted to. | think you' ve heard ne
speak a few tines in the past over ny genui ne
concern about the record-keepi ng processes,
especially with respect to the record-keeping
processes -- well, wait a mnute, |let ne back up.
Maybe not the record-keeping processes, but the
retention of records at some of these sites, and
especially of those sites who are kind of on the

short |ist.
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Now by the short list, | nmean sites that are
destined for closure in the near future. At one
time here for a while there was this noratorium on
t he di sposal of records, and | think | nentioned the
last tinme that that nmoratorium has been lifted. Now
a lot of those records are going to be on processes
that we did at the site, the various types of, you
know, things that went on -- you know, where the
peopl e worked, what they did. | was hoping that
sonmet hing that m ght be generated in addition to
maybe a special letter which you fol ks indicate that
maybe you should wite to the DOE or Congress
addr essi ng the nmenmorandum of understanding rel ative
to information, that we m ght address the fact that
maybe they shoul d rei npose a noratoriumon these
records. Because as these sites close, it's going
to be really, really hard to find these things.
Wthout a noratorium they can ship that stuff off
to anyplace and it just gets hidden in a -- you
know, in the closet. And then you have information
that you may need, other than just the nedi cal
records on the individual to rmake certain decisions,
obtaining that information gets only that much nore
difficult when you don't have availability to those

records. And | have a big concern over that and was
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di sappointed in the fact that they have lifted that
noratorium So | would like to reiterate that
aspect for your consideration and whether or not you
woul d Iike to address that in your letter or if it
ties into that or if it's sonething you should
address, you know, independently, you know. Because
Fernal d' s probably going to be one of the first
sites, other than Wel don Springs, that's going to be
what we call, you know, a closure site that's cone
to conpletion. W have a lot of retired enpl oyees
right currently and, you know, and as these things
-- as these issues crop up and these applications
become nore famliar with the enpl oyees and t hat

t hey make application, you know, for conpensation
the record issue mght get real nuddy. So | wanted
to reiterate that.

So other than that, | believe I don't have
any other comments for today. At |east that's what
|"ve jotted down.

DR ZI EMER. Thank you very much. Again,
let's see if we have questions -- yes, Tony?

DR. ANDRADE: Seens we don't have enough
m crophones to go around the table. Sorry about
t hat, Bob.

MR. TABOR  Ckay.
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DR. ANDRADE: Bob, | haven't been --
truthfully, | haven't been keeping up with what's
going on with noratoriuns on -- noratorium on
records-keeping. Do you know if this permts sites
to actually destroy records or is it directing sites
to send records to other facilities?

MR. TABOR |I'mnot certain. It's not
really totally clear in my mnd. Moratorium neans,
you know -- in ny mnd means don't do anything with
them in the sense of |ike destroying, or you have
to keep what you've got. | think when they lift the
noratorium exactly what the total guidelines are on
what you can do with the records, quite frankly, I'm
not so sure the DCE has devel oped a true, pure, good
set of guidelines on what you can get rid of and
what you can't.

Now | et me give you just a far-fetched
scenario. | think that probably you coul d destroy
maybe cash regi ster receipts fromthe cafeteria, and
that wouldn't be any big thing. And they're not
going to -- whew -- put that stuff out soneplace in
a big vault. But then there's this other set of
delicate records that will have a greater mneaning,
you know, to -- you know, to our future citizens or

our future society, certainly my have a greater
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meani ng to an organi zation |i ke ourselves and the
processes that you're involved in. | don't know
exactly what their rule-making is going to be on how
they' re even going to approach this.

| "ve had sonme di scussion with sone higher-
ups, at least at the field | evel, asking them since
the noratorium has been lifted, what are your
gui delines for how you're going to go about this, if
you have a plan, and what specific records. Quite
frankly, nmy inpressionis is |I'mnot so sure that
t hey have guidelines in place to say you can do this
to this extent or you can do that to that extent.
|"mnot really sure about that, if you want to know
the truth. But | have concern about it because ny
impression is okay, if a noratoriumis lifted, then
begs the question what you're just asking, just what
can you get rid of. And even to conplicate things
nore, what you may retain, where's it going to go.

DR ZIEMER W have a comment from Larry
and then from Bob.

MR. ELLIOIT: The noratoriumon destruction
of records for epidem ol ogi c purposes has not been
lifted.

MR. TABOR: That is correct.

MR ELLIOIT: It is still in place, and so
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in that regard, any system of records that has use,
utility, benefit to epidem ol ogic studies and the
under st andi ng of exposure associated with health
outcone, are protected. And NIGCSH has, in the | ast
12 years, a long history of involvenent in advising,
arguing with, reconmending to, working with DOE on
maki ng sure that those records are intact and
retai ned and not destroyed. | know that the health-
rel ated energy research branch at NIOSH, which | was
the branch chief for, has worked very closely with
t he people who do record reviews across the sites.
What | think you' re very accurate and your
point is very well-taken on, Bob, is what happens to
those records that are protected when a site closes
down, and where do they go and how do we find them
And that's been our concern for a nunber of years as
to the finding aids and the systens of records that
are protected for these purposes and how to make
sure that they're not lost in a Federal archive
somewhere and they are retrievabl e and traceabl e.
And that's sonet hing we have comrented on and been
concerned about, and | think that's where | hear
your point dwelling and hitting home with me very
strongly.

But the noratoriumon destruction of
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records, in ny understanding -- unless you have sone
meno within DOE | have not seen yet -- has not been
lifted.

MR. TABOR Wl --

MR ELLIOIT: It's still intact.

MR. TABOR. And | agree with you there,

Larry. | understand that things |ike nedical
records, and then you franed it as epi dem ol ogi cal
records and things like that, ny inpression is that
yes, there's not a noratoriumto lift that. | mean
in other words, those things have to be -- stay
intact. But you're right, the issue is where may --
you might find themin the future.

| think that what I'malso referring to here
is things that m ght be associ ated that people would
| ook at or you folks may | ook at in devel opi ng maybe
probability of causation --

MR ELLIOIT: But it's all records. W have
been integral in deciding with DOE what systens of
records -- and it's not only the medical records,
it's not only the dose records, we have targeted the
process records --

MR. TABOR  Ckay.

MR. ELLIOIT: -- the processing information

records, the changes in historical practices at a
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gi ven site, enployee benefit records, the PSQ s --
MR. TABOR  (Ckay.
MR. ELLIOIT: -- we say don't destroy those

MR. TABOR. Well, maybe that's not been
clear to us in the past, but those are the things
that | have concern about, you know --

MR. ELLIOIT: And if you go --

MR. TABOR. -- process records.

MR, ELLIOIT: If you go into DOE' s routine
use authority under the Privacy Act that gives N OSH
routi ne use authority to access those records,
you'll see a long list of systens of records. And
t hose systens of records, by their nonmencl ature,
will give you an indication of the variety of
information that's protected. And it's not only
just nedical and dose, it's a long whole list of --
there nust be -- | recall like 27 different systens
of records that we said we need to see. And we had
to make sone very strong argunments for why a certain
system of records was inportant to --

MR. TABOR: Yeah, well, that would be ny
concer n.

MR. ELLIOIT: -- research and understandi ng

of exposure and heal t h out cone.
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MR. TABOR.  (Ckay.

DR ZIEMER: And let's see, Robert had a
question or a comment.

MR. PRESLEY: | agree on sonme of these
records. In the past three years that's what |'ve
wor ked on extensively. And | know at Paducah
there's stuff -- when the new conpany took over --
out the door. O in a trailer. And we're in the
process of going through sone of that stuff.

The other thing is, Larry, | think what we
need to do is send that letter out again, because a
| ot of the people -- the new conpanies are taking
over. You' ve got the new contractors. They are
| ooking at that old data as -- this is not mne,
have no responsibility. Then | put ny people in the
records center. They don't know the difference
bet ween a purchase order and a -- | hate to say it
-- and a nedical report. Those things get shoved in
a box. They get sent to Atlanta with a destruction
date and they're gone.

MR, ELLIOIT: | think you' re absolutely
right. | think -- you know, the point you make is
di fferent than what Bob was making earlier that --
where the record go is one thing, but

acknow edgenent of a contractor or the records
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manager at a certain site, who's newto that site
and new to DOE' s process, may not have found that
meno that said noratoriumon destruction of records
for epidem ol ogi c purposes covers these systens of
records. | agree, | think that would be a very
inmportant thing to articulate in your letter.

MR. TABOR. Well, a rem nder woul d probably
really hel p because the only thing that |I can attest
to -- you know, in these closure sites where cl ean-
up is really I mean robust and it's in full sw ng,
will tell you that going through three contractors
over 21 years out there that the closer you go and
the faster the pace gets, it is a admnistrative
merry-go-round, and | nean it is really, really
hard, not only to find people that are responsible
in those areas to figure out what's going on and
where things are at that particular stage in tinme as
opposed to where things were just a few years
bef or e.

So you know, what Robert had to say there,
there's a lot of validity in that. | nmean it
beconmes very difficult, so maybe a rem nder |ike
that would really be good and we need to keep our
finger on the pul se of things.

DR. ZI EMER. Thank you, Bob, for a very
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i nportant point that you raised.

Now we have one nore person who has
requested tinme, and that is Mark Lewis. Mark is
wi th PACE and from Waverly, GChio. Mark?

MR LEWS: Thank you. Hi. First | want to
t hank everyone for putting the tinme and effort that
you' ve been putting into this. It's very inportant
to all of us nuclear workers and ot her people
t hroughout the country at the weapons facilities and
| appl aud your efforts for that.

| have sonme topics I'd like to talk about as
pertaining to site profiles, expert groups and
record keeping. They all tie in together, what
we' re tal king about.

First of all, the site profiles. | have the
privilege of being the coordinator of the | ocal
wor ker health protection programin Piketon, Chio --
dose screenings sone of you guys were alluding to a
whil e ago, Larry was, and the thing we found out
about site profiles, a lot of the records that we
needed to get ahold of through the plant exposure
records, they were either inconplete or non-
existent. And by getting ahold of -- we called
expert groups of workers, former workers -- we got

ahol d of some former workers and we put together a




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

355

ri sk- mappi ng session. This risk-nmappi ng session and
focus groups. The risk-mapping session where | set
peopl e down at tables, give thema map and have them
go back -- like taking a snapshot of the past of the
pl ant .

We found out, just |ike you nentioned, sone
of the buildings used today for certain processes
that weren't used for that process years ago. A |lot
of exposures -- you'd think a building would be
clean. For instance, at our site we have a buil ding
we have shipping and receiving in. And years ago it
was where they sanpled high grade uranium So
within the walls of that building, inside with
peopl e working there, they was drilling or sonething
in the walls, the maintenance man, they woul d be
goi ng through a space and tinme with sone of that
dust could have transuranics in it or whatever, you
know. So we found that the workers were our experts
at that tine.

We got all the records we could fromthe
plant, but that, mxed in with the workers, |ed us
to know nore of what to screen for today, you know,

i n our screening program
The risk-mapping part is very inportant.

t hink, you know, if you went to a site to talk to
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sonebody, you know, they'd give you all the records
they'd have fromthe conpany, you know, that's
running the facility now. But don't forget to talk
to some of the retired people.

And the dynam cs of this risk mapping, too,
is worthwhil e because you get two or three people
t oget her that worked together for a while. You
know, you want to get like with |ike people. You
get process operators, for instance, at one -- one
day. GCet all the people who did wel ding at anot her
time, and these people could be retired now -- nost
of themwere. They' d see each other and their
menories would click nore. And the collective
menory of those people was nore val uable to us,
really, than any hard data that we had. | just
wanted to share that with you

Al so, pertaining to past -- |I'mjust going
to tal k about neutron exposure at our Portsnouth
site. There was numerous studies done at the
Portsmouth site -- gaseous diffusion site pertaining
to, you know, exposures and all. But none of them
ever did conme back and say there was neutron
exposures. Qur own in-house -- the union activity,
our safety reps and stuff, suggested that hey, we

had some deposits in sone lines and the potenti al
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could be there for neutron exposure. And we asked
specifically for NTOSH to conme in and just do
neutron exposure. And sure enough, that's what they
found, we had neutron exposure that we weren't
nmoni t ored before, see, before. So you know, just
goi ng by your past histories of safety studies at
different sites may not clearly reflect what you
have. | can't enphasize enough about how workers
could be involved in it.

Now a | ot of you may know t hat a gentl eman,
Jeff Wal burn*, works at our site. The conpany has
-- | heard was nentioning earlier yesterday
sonet hi ng about nmaybe sonebody forgot to do
sonmet hing or whatever, but there's cases -- in Jeff
Wal burn's case, and it's in Congressional records
and the conpany's got letters, too -- where they
said yeah, we zeroed your dose for liability
purposes. And it's in Congressional records and in
menos, you know. So there's a lot of vidility (sic)
out there, you know, saying that it was done
intentionally in sonme cases, sO --

In my owmn record, | started working at the
site when | was 21 years old in the fire departnent.
| got into a serious exposure situation where | had

hi gh grade weapons material on top of ny anti-C s*
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fromthe fire departnent. And | ran out of air,
went outside to get sone nore air in ny bottle. A
guy unzi pped ny suit, all the stuff fell down on top
of ny head -- nmaybe that's why I amthe way | am
today, | don't know -- but it all fell on nme and
eventually | got exposed real bad, you know. | had
no skin left on ny face for a long tinme and I went
t hrough a | ot of hassle.

Vell, in '88 | had sone heart trouble and |
t hought I"m going to go get ny records and just sit
down and see what | was exposed to. Well, guess
what? There's nothing there. Nothing happened t hat
day or for them weeks that followed.

So | thought | wanted to at |east nention
those to you, and that's about all | had.
Especi al |y when, you know, you go to do the site
profiles, don't forget the retired people -- al
right? The retired workers and the risk mappi ng.
That's all.

DR ZI EMER  Thank you, Mark. Let ne again
ask i f anyone has questions for Mark.

(No responses.)

DR ZIEMER Ckay. Thank you for your input

on that.

Now we need to return to the topic of
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Speci al Exposure Cohort.

DR, MELIUS: Can | ask -- sort of figure
where we are procedurally, | guess. W spent a |ot
of time this norning tal king about this and |I' m not
sure where we're going in terns of getting conments
in to NIOSH and how you want to proceed on that.

DR ZIEVER Well, what 1'Il do here is
sumari ze. The working group net during the noon
hour, and I'll sunmmarize where we think we are and
get sonme feedback fromthe Board nmenbers.

Just for planning purposes, Mrk, does your
wor ki ng group have sonme further things that you're
going to want to present today, or are -- | mean
you' re not under any pressure to cone to a final
docunent. You got a lot of input this norning for
refining and --

MR GRIFFON. Right. Not for today.

DR ZIEMER -- | think you can nove forward
wi th what you have, so --

MR GRIFFON: Yeah, and we did nention that
we m ght want to have a conference call in the near
future --

DR ZIEMER Right, but --

MR GRIFFON. -- to probably --

DR ZIEMER -- in terns of today's neeting,
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| think we're okay on that. | had planned -- |
t hought we had put in the agenda, but |I'm not seeing
it, to at least have a little discussion relating to
-- how can | describe it? Let me call it personnel
issues at NIOSH. Actually an issue that was raised
by M. MIller and perhaps we'll have tine to at
| east discuss -- | think -- it has to do with
whet her or not the manpower is sufficient,
particularly in dose reconstruction and so on. This
is not an itemthat Larry has asked ne to raise. It
can be very -- it can be a little ticklish for the
Board to get involved very deeply in hiring and
manpower | evels at the Agency, but at |east sone on
t his Board have rai sed concern about whether or not
there's enough staffing to get the job done. And
perhaps we can at |east discuss that a little bit.

| do want to at | east get us up to date on
where we are on the Special Exposure Cohort. W're
still shooting for having coments ready by the
25th, | think, of August. |Is that the -- or 26th.

MR. ELLIOIT: The 26th is the |ast day.

DR ZIEVMER: The comment deadline. So |et
me tell you what we've done so far, kind of taking
all of the input fromthis norning, Jins coments,

Mark's comrents and the ones that we had prior to




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

361

t hat .

What we're | ooking at now would be a letter
to the Secretary which included with it a series of
comments relating to specific parts of the 42 CFR
83. Sone of those were ones | described this
nor ni ng.

That is, in section 83.1 to reformat the
wordi ng in the manner that Tony had suggested. That
woul d be the first paragraph on that page. Plus
utilizing Wanda's word for proactive, the word
"diligent” in identifying and assisting enpl oyees;
adding a section 83.2 with the wording that Tony had
suggested for that section in his itemtwo. That
wording is that a section would be added to state a
cancer clai mant whose dose reconstruction was
conpl eted, but whose claimdid not qualify for
conpensati on, cannot reapply for or use the
procedures for designating classes of enployees as
menbers of the special cohort as a route for
appealing a decision, that it is not an appeal
process. Section 83.10, as shown on the sheet,

83. 13 as shown, 83.15 as shown.

Now we then | ooked toward dealing with

specific things, and let ne refer to Jims conments

-- and these overlap a bit with Mark's. First of
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all, on the first comment where Ji mhas reconmended
NI OSH shoul d nodi fy the approach envisioned by this
rule to place nore enphasis on the group petitioning
process. W note that section 83.7 actually
identifies both the group petitioning process and
the individual, so our thought here was to use the
preanble -- and the preanble will be reformatted, is
our understanding, so that there will be descriptive
information pertaining to the various sections. So
there would be a preanble that would have a portion
relating to section 83.7. And our suggestion here
is that there be | anguage in the preanble that would
sound sonething like this, and I'Il give you the
rough draft that the commttee cane up with this
noon.

Quot e, NI OSH shoul d enphasi ze the group
petitioning process, parentheses, as opposed to the
i ndi vi dual petitions, and explain or describe
possi bl e types of groups that m ght consider
petitioning;, e.g., a group of workers who believe
t hey have been subject to an undocunented exposure
at a facility.

So basically then -- end of quote. So
basically the preanble would be used to sort of

enphasi ze the group petitioning process and give an
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exanpl e, and that m ght be expanded on, but that at
| east was our initial recommendation for dealing
with that.

On the second item --

DR ANDRADE: Paul --

DR ZIEMER Yes. Onh, yeah, please -- and
any of the working group can help out here. Tony,
pl ease.

DR. ANDRADE: Just a tiny suggestion. This
is word-smthing, but nevertheless | think it's
inmportant in light of the fact that we're not trying
to give higher weight to one process versus the
other. Instead of using the words "as opposed to" |
woul d suggest sonething like "vis a vis" or
sonet hi ng al ong those |ines.

DR. ZIEMER: NI OSH shoul d enphasi ze t he
group petitioning process vis a vis --

DR ANDRADE: The i ndividual.

DR ZIEMER  Ckay, | gotcha. This is not
final wording right now This is our draft and we
may have to have a conference call and at | east get
final wording out for -- and even do a phone vote
later this nonth.

Now on the issue of guidelines, we struggled

with that quite a bit. And where we |anded on this
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was to ask -- and our conment woul d suggest that the
-- ask the staff, in the preanble again 'cause the
preanble is nore like a guide, to add sone words to
section (e) under -- | guess it's section (e).
Section (e) on page 42964, that's the Federal

Regi ster page. And this would cone in in the

par agr aph that says (reading) comrenters asked HHS
to define the conditions under which N OSH woul d not
have sufficient information.

And basically, Jim | think your question
was when do we know we don't have sufficient
i nformati on.

Now as we read through the preanble, it was
our feeling that to sonme extent they have descri bed
this, but it may be helpful to concisely put this
all up front and say that by sufficient information
we mnmean inconplete information on radiation source,

i nconpl ete informati on on processes and practices,

i nconpl ete information on source terns. So it would
spell out what it is that we're tal ki ng about when
we mean i nconpl ete.

There was a feeling anbngst our group that
it would be difficult to go beyond that. If you
drive down to the next question and say well, what

is inconplete source information or what is
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i nconpl ete dosinmetry information, we can't say it's
one mssing filmbadge or it's seven or it's 25 or
sonmething. So at this point we're saying the
gui del i nes woul d have the nature of describing the
types of things where the judgnent is that there's
not enough information in this category to conplete
t he dose reconstruction. And that -- it seemed to
us that that would allow sufficient flexibility so
that it was not conpletely proscriptive to those
doing the work, but still identified for those
petitioning what it is that we're | ooking for or
what it is that's mssing. And one could even then
have -- if it were an application that said are
t hese pieces of information m ssing from your
records and therefore you are petitioning on that
basis. So that's where we | anded on that one.
Itemthree we think now is being covered
al ready by our previous section one where we are --
is it previous section one? Were we are asking
NIlOSH itself to be nore aggressive, fornmerly known
as proactive, nore diligent in identifying and
assi sting enployees. And again we ask the Board if
that will address the issue, but at |east that's
where we | anded on that.

And then finally -- of course your itemfive
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we' ve already covered in a separate notion, and item
four I think we -- we think we ended up this norning
as realizing that probably we can't insert the tine
[imt into this. Ws that --

DR. MELIUS: Yeah, | think it's --

DR ZIEMER  -- everybody's understandi ng?
We di scussed it and so our reconmendati on was not to
i nclude anything on that. So what |'ve just
descri bed now is the nature of what the
recomrendati on would be and I think we'd |ike sone
f eedback as to whether or not -- and it would have
to be worded and we would do that together with a
cover letter and distribute that for a final vote,
but I want to at |east get an early neasure of |evel
of confort with such comments. O if there are sone
maj or issues that remain undealt-with, we need to
identify those.

| mght also add, | believe that if
i ndi vi dual s have issues that they don't -- and the
Board is not able to, as a group, deal with, they
could al ways be submtted as an individual's. 1Is
that not the case, Larry? Nothing prevents Board
menbers, as individual citizens, to submt coments,
but -- and you may want to address that. |Is that --

MR. ELLIOIT: No, you're absolutely correct,




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

367

an individual Board nmenber may submit comments as an
i ndi vi dual .

DR ZIEMER Right. W don't |ose our
citizen privileges.

MR. GRIFFON. Paul, did the working group
address ny -- you know, the three -- | know one of
t hem overl apped Jim s, but the other two were --

DR ZIEMER Let me go back to yours here
and see what -- you know what ?

MR GRIFFON: Ran out of tine.

DR ZIEMER W missed -- was it the
sufficient accuracy issue that you' re asking --

MR. GRIFFON. No, that overl apped with
Jims, | think, but especially the nunber three,
guess the endangered heal t h questi on.

DR ZIEMER  Actually, we didn"t. [|I'm
sorry, | think we ran out of time and so that --
that does not inply that this was not inportant.
What -- and maybe we can get sone feedback right
now. How can we handl e that one?

Is -- | want to start -- let ne ask Ted
first. Ted -- or maybe Jim-- Jims there?
Woever. Is it the staff's feeling that they have

in fact defined endangered health in a manner that

is fully consistent with the law? That is, it's
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based on the law. He obviously has to answer that
yes. Right?

UNI DENTI FI ED: He'd better.

DR ZIEMER But you understand -- | need to
rephrase the question. Have you stopped beating
your wife, Ted?

(Laught er)

DR ZIEMER  This says the current
definition of endangered health relies on an
estimate of potential dose and expresses sone
concerns. Does the -- we need to consider whether
endangered health itself is fully and adequately
defined in the draft here.

M5. MUNN. Well, it certainly -- |I'm
assum ng that everyone is relying on the sane
footnote that | amfor that definition, where the
footnote says (reading) HHS interprets the statutory
| anguage, endangered the health -- see 42 USC
4384q(b)(2)* -- to nean there is a reasonable
i kelihood that the radiati on dose may have caused a
specified cancer. That's a quote fromthe statute.

DR ZIEMER That's the definition here.

M5. MUNN. Right. Since claimnts cannot be
conpensated as nenbers of the cohort for any adverse

health effects other than certain cancers under the
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rel evant portions of the law. It appears to ne that
that's defined by the |aw al ready.

DR ZIEMER | believe this is how NI OSH has
defined it, based on the | aw.

M5. MUNN: Based on the |aw, uh-huh.

DR. ZIEMER Those words may not be in the
law itself. Ted?

MR KATZ: No, no, the law used the term
"endangered the health”. HHS had to interpret what
t hat means, and what you're reading is -- it was
HHS s interpretation of that. And you know, of
course, as Dr. Ziener said, we believe it's
consistent with the law or it wouldn't have gotten
out .

DR MELIUS: But are you saying it's the
only -- it's not the only definition that's
consistent with the |aw

MR KATZ: It's --

DR. MELIUS: There are other ways of --
woul dn't you say there are other ways of
operationalizing that that would be consistent with
that, or are you saying that's the -- this is the
only one?

MR. KATZ: [I'mnot precluding that there's a

possibility of another way of operationalizing this.
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| just -- we didn't come up with it. W didn't
imagine it.

DR ZIEMER | think you could argue to sone
extent it is driven by the lawitself. | mean

suppose | could argue that you could say that it's
-- endangernent is 50 percent or nore likely than
not at the 50 percent confidence |evel rather than
99. | nmean it's a definitional thing.

DR. MELIUS: Correct. But |I'mjust saying |
don't believe that the -- the lawis very vague on
this and what they nean by endangernent, and | don't
think this is necessarily the only way that that can
be interpreted. |In fact, | personally think that
they're taking a relatively narrow interpretation of
what is in the | aw and what ny understanding is in
t he background, and it certainly contrasts with how
sonme of the other Special Exposure Cohorts were
designated. They were designated based on a
duration of exposure and a question of whether or
not they were nonitored or should have been
monitored -- facility, which I think sort of begs
the question of a |level of endangernent or |evel of
risk inthat. So | think there certainly -- the | aw
i nplies some ot her approaches could be utilized.

DR, ZIEMER At the end of the day, you
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still -- you end up having to have sone criteria,
and it's alittle difficult for ne to see that you
could use -- that it would be proper to use a
criteria that's different fromthe criteria that are
bei ng used with the regul ar dose reconstruction
‘cause that's --

MR. GRIFFON.  Why? Explain your logic for
that. Wy would you think that woul d be i nproper
since in one case you can estimte doses but in the
ot her case you already said that you cannot estimate
doses, so why would it be inproper to use a
different --

DR ZI EMER. Because the way that they're
doing it here does a group estimate and caps it and
makes a -- it's not an individual dose
reconstruction, but it nakes a -- it nakes what |
woul d call a reasonable estimate that their dose is
bel ow the sanme bar. You're basically saying
everybody in that group is either over or under that
-- well, let's say if they're in the cohort, they're

over the bar, that sane bar that you're using.

DR. MELIUS: | don't interpret the
calculation that's being done to necessarily -- in
that way -- probably 'cause we have very little

gui dance for how that will be done. | nean what |
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find to be illogical -- | don't knowif that's the
right term-- is just the basic fact that you're
doing -- you've said you can't do a dose

reconstruction, yet you' re basi ng endangernent on a
dose reconstruction of sone sort, and the -- |I'm not
saying that's not an approach that can't be used,

but I think it has sonme fundanental problens with it
that concern nme, and | don't think it's the only
approach that's -- certainly not the only approach
that's prescribed by the legislation. | don't think
this is an easy issue, either, so l'mnot trying to
trivialize or say that NNTOSH s effort wasn't an
effort that should not be considered by -- | nean,
for exanple, for the other -- sone of the other
Speci al Exposure Cohorts, it was working one year
and bei ng badged or working a job that should have
been badged, | think is the term nol ogy. Now
concern that was is well, would there be -- wuld we
encounter other situations where people may have
been badged as a precaution, even though recogni zing
that very little |ikelihood they woul d have had
exposure and in case would we be allowing theminto
the cohort inappropriately. | don't know whether it
woul d be the cafeteria workers, | don't know what

the right exanple is or -- Wll, in that case, one




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

373

coul d argue that one woul d have enough information
to be able to do a dose reconstruction enough to say
that they wouldn't qualify. Are there situations
where that's -- they're going to fall in between or
be conplicated fromeither of these approaches?

UNI DENTI FI ED:  Yeah, | think it's a --

DR ZIEMER So even the statenment "shoul d
have been badged" has certain inplications on both
nucl i des and doses and so on. | nean --

DR MELIUS: Shoul d have been nonitored, |
mean. Excuse ne.

MR GRIFFON: Monitored or should have been
noni t or ed.

DR ZIEMER: Ch, should have been nonitored.
Vel |, either one of those.

MR. GRIFFON: Either way, yeah

DR ZIEMER  Yeah, so there are certain
inplications, as soon as you do that, that there are
sone | evel s.

DR MELIUS: Yeah.

MR, GRIFFON. Right, right.

DR ZIEMER  Mark, you had --

MR. GRIFFON. That there's sone significant
level, right. | mean | -- just to pick up on Jins

point -- I wish JimNeton were still here, but I
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think that we heard NIOSH s efficiency process is
actually going to exclude those insignificant dose
cases fromgetting over that first hurdle of
sufficient accuracy. They're going to be able --
like Jimsaid, they're going to be able to do an

i ndi vi dual dose reconstruction 'cause they're going
to make all these worst-case assunptions and they're
likely not to -- even with all the worst-case
assunptions, they're not going to trip the 50
percentile, they're out of the potential class
automatically, so that to sone extent addresses that
concern about just putting in -- potentially opening
up this class for people that had very little or

i nsignificant exposures.

And | think the other --

DR ZIEVMER Well, but that still is
dependent on that bar being at that sane |evel that
you tal ked about earlier. They're still conparing
it with the probability of causation of 50 percent
at the 99 level 'cause they're using the sane --

MR GRIFFON: But that's for individual dose
reconstructions.

DR ZIEMER R ght.

MR. GRIFFON. That's the way they do that,

right.
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DR ZIEMER  Right.

MR GRIFFON. Right. [I'mnot sure |
foll owed your point on that. But anyway, if -- you
know, the other reason for arguing for this
definition of endangernment that's not tied to -- and
| agree with Jim this is a conplicated issue, but
the other argument for not tying it to an | REP sort
of approach is just -- in addition to what | just
said, the hurdle should catch those | ow ones, but
al so the secondary thing is that this sort of
counter-intuitive nature, especially to the
potential claimnts, that they couldn't do ny dose
reconstruction but then they were -- they had enough
data to reconstruct the class's dose and we stil
got booted out, you know. | can see that sort of
scenario playing out. And then -- you know, so if
you had anot her sort of criteria for endangered
heal th, you may get to the sane end as -- and in
fact if your efficiency process works and you have
anot her way of defining endangered health, we may
end up at the sane end point, but | think it would
at | east be nore understandable to the public and
seem | ess sort of counter-intuitive. | nmean | still
am concerned about that situation where you're

trying to -- you're doing a sort of worst-case dose
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for a class when you're -- when we're clearly
concerned about the extent to which these site
profiles can be built up and -- you know.

DR ZI EMER  Yeah, Roy.

DR. DEHART: Endangering to health is al nost
a fatal error in this docunent. The definition --
many physicians woul d say radiation, per se, is
endangering to health if you believe in the linear
effects, so | think the definition is a poor choice
to begin with. And what we're trying to do is turn
a -- 1 guess a sows ear into a silk purse with
trying to box that in. [It's an unfortunate
definition to have to deal wth.

MR GRIFFON: Yeah, but | wonder if the
author is -- intended that |anguage for that very
reason.

DR. DEHART: Politically, it may have been.

DR, ZIEMER O her comments? Yeah, Larry.

MR ELLIOIT: | think when we, within the
staff, dealt with trying to address this issue --
and you're absolutely right, Dr. DeHart, this is an
unfortunate piece of neat that we've been given
that's full of gristle to try to chew and swal | ow,
we were | ooking for a test of reasonabl eness.

What's the test of reasonabl eness here? Endangered




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

377

the health. What dose would it take to have
resulted in endangered the health? And achieve a
bal ance of parity with those that would not -- that
woul d have to go through dose reconstruction where
dose reconstruction could be done, and | think
that's how we approached this. So maybe -- | don't
know i f that hel ps or hinders your thinking about
this or not, but perhaps if you had an alternative
suggestion on another option for -- to be considered
on how to define endangered the health in this
regard and achi eve a bal ance of parity in a test of
reasonabl eness.

DR ZIEMER  Tony?

DR. ANDRADE: After going through this
proposed rule several times -- and there are several
shortcom ngs and we are starting to deal with nost
of them but this is a tricky one. Every tine
tripped over this particular one, in ny sinple mnd
| felt that because this legislation deals with
speci al circunstances under whi ch sonebody m ght be
considered -- again, and not as an appeal, but m ght
be consi dered again for conpensation, given that new
i nformation has cone to |ight about a facility -- a
facility profile, if you will, whatever that may

mean at this particular point in time -- about an
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undocunent ed exposure which one or many people claim
to have been subjected to, then ny proposal would be
totry totie this definition to this new event that
could potentially have caused additional dose to be
added to the person's original dose. It's a sinple-
m nded way of |ooking at things, but it is a way
that a special cohort could be fornmed, |ogically.
|"mstruggling with this even as | speak, so if the
experts can rebut what | said or give reasons why

t hat woul d not nmake any sense, |'d appreciate it.

DR ZIEMER One possibility -- | think Mark
has suggested, and let ne read the words 'cause
maybe this will help us. At the very least, this
needs to be explained further within the regul ation,
and it's because of the counter-intuitive issue --

MR. GRIFFON: Right.

DR ZIEMER -- so it nmay be that we can
raise this in the comment and indicate the concern
that's reflected in the Board and ask the staff to
explain it further within the regulation. Now
don't know what that would nean in ternms of how that
woul d play out unless we're at a point where we can
suggest what those words mi ght be.

MR GRIFFON. | was just going to -- | was

actually going to ask Tony if he could restate -- |
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think | understood what you were proposing, but
could you restate that? I'msorry, | just want to
foll ow your. ..

DR. ANDRADE: |'mjust saying that process-
W se, a person nmay end up with a, quote, inconplete
dose reconstruction. However, if new information
has conme to light with respect to a situation that
t he person may have been in or that N OSH has
identified with respect to the facility that they
worked in, that initself will result in an
addi ti onal dose than that that was originally
considered in the first dose reconstruction.

And maybe it'll take IREP again to cal cul ate
what this additional dose is, but it nmay be that
whi ch coul d be defined as the additional
endanger nent or whatever this purports to be.

DR ZIEMER |I'mnot clear, though, how that
hel ps in the definition here.

DR MELIUS: Actually when | first
interpreted what you said, it actually did help ne
and let nme tell you what | thought you said, which
is that if you -- if you think about this, it's
going to deal with | guess naybe two situations.
One is the unexpected has been found. Go back to

the enrichnent plants, the transuranics, we just --
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nobody thought or not enough peopl e thought or
however you want to do that, and you have a surprise
and what do you do? And you can't go -- you know,
to go back and try to recreate and reconstruct, you
can't, so that's one situation this should cover.

The second situation this should cover is
when there just -- it's an old facility and they
just weren't nonitoring and -- just 'cause the neans
weren't available at the time and maybe all the
records on sources aren't as good as they woul d be
now and so forth and so on, and therefore we --
we're just totally befuddled in trying to do a dose
reconstruction.

When | worry about the current approach that
Nl OSH uses to endangernent, | worry about the second
situation, where there's just very, very little
information and that they' re just going to be making
a wld guess at what -- at what would -- what nunber
you put into that endangernent cal cul ation that
they're going to do. | don't think, for the
surprise thing where you know it's a big exposure,
that it probably matters. But it could be
probl emati c when there's just very little
i nformation and no nonitoring and no records. And

we really are just going to be guessing at that.
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The opposite situation we worry about is we
don't want to include the trivial or non-exposure in
this, so how do we cone up with a definition that
woul d exclude that, but not |I think rely on what
could be an arbitrary guesstimate at what their
exposure should be. And nmaybe there's just enough
different situations maybe there would be nore than
one way of approaching this. | don't know, | -- and
we don't have all the exanples, but | do think the
endangernent is -- the Special Exposure Cohort is
the surprise exposure and just the non-existent
nmonitoring and records. And nmaybe if we distinguish
those, it helps. Maybe it doesn't.

DR ZI EMER. \Wanda?

M5. MUNN. Well, | guess | still cone back
to the footnote again, and to the original rule-
maki ng where this term endangered the health of the
menbers of the class, is used just as it's beginning
to identify what bases are necessary in order to
establish the finding of a special cohort. And it
includes a finding of short-termradiation health
effects for other nenbers of that class and
identification of radioactive materials that they
didn't know about before, as Jimwas just saying, a

description of shortcom ngs of radiation protection
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nmeasures. And all of the things we're talking
about, it seens to ne, are in the rule. And since
this entire law is based only on radiation-induced
cancers, then | guess, to nme, that -- with that
background and what's already here -- | understand
that there is some concern there may be ot her ways
of defining endangered the health, but this
definition that's given here that N OSH has
devel oped, in this context, appears appropriate.
Because what they're saying is there's a reasonable
i kelihood that this radiation dose may have induced
t he cancer and under these certain circunstances.

| guess if we have better ways of
identifying exactly what that neans, if it were --
if it were further unidentified, if these
descriptions were not given here below, then | would
have the sane concerns that everyone el se does, but
-- what does endangered the health nmean -- but the
| aw says we're tal king about only radiation-induced
cancers and here are very specifics about what that
endanger nent m ght have resulted from Are we
beating a dead horse? | nean can we get any -- if
we can get any better than this that would give our
potential claimnts broader consideration, then what

is that?
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DR. MELIUS: | think we're saying the
alternative -- an alternative is, 'cause | think
there are probably others, also, is that it would
apply to a situation where NIOSH is unable to
conplete a -- it's not feasible to do a dose
reconstruction with sufficient accuracy and the
person has worked at |east one year in a facility in
a area where they were nonitored or should have been
nmoni t ored, and probably would need to flesh that out
with some definitions by -- what neans by nonitored
or shoul d have been nonitored.

MR GRIFFON:. And | nean | keep com ng back
to this point, but this is a tw-pronged test, and
sufficient accuracy is the first test. And if |
give in on having a nore precise definition of
sufficient accuracy -- you know, the way N OSH
defines sufficient accuracy right nowis they can
conpl ete a dose reconstruction and -- you know, an
i ndi vi dual dose reconstruction. And we know -- |
mean fromour review of sone of our cases, we know
that for these likely lowlow situations, to use the
NI OSH ef ficiency process they likely have | ow
exposures to internal and | ow exposures to external.
They're going to take those through and give t hem

every possible -- given the data they have -- worst-
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case scenarios, individually test that case agai nst
| REP, as they should, and those are going to drop
out, the very low, insignificant exposures. The
ones that mss -- and that's why |I'm focusing on
it's a two-pronged test, you know, it's not -- they
were just trying to define endangered health in

i solation where -- it's a two-pronged test. They
have to get over that first hurdle first.

DR ZIEMER But they're still testing it
agai nst | REP

MR. GRIFFON. They're still testing the
i ndi vi dual dose reconstruction agai nst | REP
Correct.

DR ZIEMER R ght.

MR. GRIFFON. As they should, as they do al
the tinme. Correct. But the class against IREP is a
di fferent question.

DR ZIEMER R ght.

MR GRIFFON:. Right. And then I'msaying --
you know, so you get rid of these insignificant
cases by their own process by that definition of
sufficient accuracy -- | would argue by such a broad
definition of sufficient accuracy you' re able to get
rid of those insignificant or |ower doses, |ower

dose cases. They won't be in that class. They
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won't nmake that hurdle. And then since you're -- by
not being able to calculate a dose with sufficient
accuracy, can't -- | nean conplete a dose
reconstruction for these folks, | think you have to
kind of say if they nade that hurdle that far, he's
-- we'rereally -- the data we have left, can we
really use that data to kind of do the -- as Jim
said, to kind of do this worst-case estinmate to
conpare agai nst that bar for the class in | REP or
shoul d we have just another set of criteria simlar
to the original SEC. And so | think of it as this
t wo- pronged test.

And | would al so have problens if | thought
that a lot of the -- | nean | don't think it's
equitable if a lot of the -- just because you can't
reconstruct the doses but they |ikely had very
i nsignificant exposures and they make it into this
class, that's not equitable. That's not what we're
| ooking for here. But | think we're -- the N OSH
ef ficiency process and that definition of sufficient
accuracy protects against that. | think JimNeton
said that to nme either on the record or on the side
here earlier, so that's howl'mtrying to grapple
with this.

DR, MELIUS: If | can just add, | think with
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the current approach they're using or proposing to
use, that | take confort in the fact that we're
going to, as a commttee, be review ng those. Those
will be part of the petitions that cone to us. |
worry about how we're going to nake that assessnent,
eval uate the decisions that they' ve nade because |

-- again, we don't have much information and they're
maki ng a guesstimate of some sort in order to fit it
into this -- to these IREP calculations that they're
proposi ng, and how are we going to assess whet her
those are appropriate to do or how do we eval uate
those? And | think we're going to be hard-pressed
-- and particularly to keep them consistent from
situation to situation so that we're treating
everyone who would fall into a Special Exposure
Cohort, or potentially would, in a fair nmanner, that
we' re nmaking the sane assessnent for a cohort at
Hanford that we would at one at Oak Ri dge or
wherever. And where we'll be dealing with sone
very, very different situations. Your |aboratory
exanpl e we tal ked about this norning as conpared to
a production facility and so forth. \Were
admttedly we don't have enough information to do a
very good sort of quantitative evaluation of that

risk.
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DR ZIEMER | don't know what the process
was on the original cohorts. | wasn't involved.

But sonmeone nade a determination that there had to
be a certain length of tine and perhaps there had to
be some -- there had to be sone indication that
there were certain types of materials around, even
if it wasn't -- people weren't nonitored. So there
must have been at |east a kind of group estinate as
to what potential doses m ght have been, |ike the
screening process, that says it's very conceivable
sonebody coul d have been there and gotten nore than
afewmllirem-- pick the nunber. | don't know
where -- sonebody nust -- in the thinking process,
sonebody must have had a bar that says they could
easily have been up here sonewhere. | don't know
what the process was. But | nmean where did these
times cone fron? They can't be conpletely
arbitrary. | nean how would they -- well, maybe
they are. Congress did all this w thout any
scientific input. Al right.

No, | mean rationally speaking, there's
still -- whether you explicitly say that there's
sone test, dose test or you do it nore indirectly
and say okay, even intuitively -- | nmean | think

could intuitively take a nunber of -- say if
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sonebody's working with these things for a year and
we weren't nonitoring them | can guess that there

coul d have been situations where they got pretty

hi gh doses. | don't know how -- does anybody know
how t hat was done and -- okay, please.
MR MLLER Richard MIler. | wll only

of fer you this nmuch, that this was an adm ni stration
proposal when it canme forward as the one year, but
it had been based on discussions with the Justice
Depart ment about the RECA nodel which uses a working
| evel nmonth criteria for conpensability. And so
what they did was -- and they | ooked at the RECA
amendnents that were done in 2000, in fact, which
had been passed as part of what was then S-1515, and
in that legislation you will see actually
foreshortened periods of time conpared to the old
RECA, so they -- the one year threshold was sort of
-- the whol e concept of using a tine period, Dr.
Zienmer, was derived fromthe RECA nodel of
conpensability. They used tinme or duration in the
mnes or inthe mlls or in the shipping and
transfer operations as the criteria.

DR ZIEMER Al right. But see, in
general, that inplies -- in the radon case it's a

concentration tines the tinme and you get a -- an
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i ntake val ue, but indirectly, sonebody is neasuring
t hat agai nst sone standard. But |I'mat a loss as to
where we really go with this. [It's -- whether we
specify it in terms of tine or other paraneters, we
are either directly or intuitively saying that
there's sone point at which there's an endangernent.
And maybe nmy endangernment |evel is different than
sonebody else's, but it's somewhere there.

And we're sort of -- we sort of end up, |
think, saying it's the way NIOSH has done it, is
that a reasonable -- is that one reasonable way to
do it or is that conpletely unreasonabl e?

M5. MUNN. No, it's reasonable.

DR ZIEMER (Obviously there's other ways to
doit. |Is there a better way? |Is there -- or is
the issue sinply one -- but yeah, people don't quite
understand this, or does it nmake sense intuitively,
and I"'mtrying to grapple a little bit with -- 1
think, in principle, you end up doing the sane
thing. Werever is you do it and draw sone |i nes,
you're doing sort of the sanme thing. So how do we
doit in a way that is reasonable and al so does not
seem for those out there, to be black magic.

DR. MELIUS: To reiterate the concerns on

this one, to both, one is that it -- the current
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proposal is, one, it's counter-intuitive. Okay?
Which | think poses problens with people viewing it
fromthe outside, a claimnt, a group of clainants.
Secondly is that | think it is quite arbitrary in
terns of how the dose will be selected, and that
also is going to cause problens -- again, fromyour
-- soneone applying for this programor eval uating
this programor for us review ng these decisions --
as to howit is being applied. | think the
advantage of a tinme frane, albeit an arbitrary one,
is that it's understandable, it's transparent, and
it can be applied and we're -- you know.

DR ZIEMER  Yeah. | was going to say that
certainly the counter-intuitive issue -- | certainly
agree with that. The other, | think, is as much
arbitrary -- | mean whatever tinme interval you
choose obviously is as arbitrary as any other, so --
soinany -- it sort of gets down to what is a
reasonabl e way to approach it.

DR MELIUS: Just one quick thing is that
t he 250 days has the advantage of being consistent
with what's already being in the law. That's --

DR. DEHART: M question dealt nore or |ess
with consistency, as well. |Is this the first tine

inarule that this has been defined this way? This
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is the proposed rule, so if there is to be a change,
this is where it would have to be since it doesn't
-- it isn't preceded by another..

MR ELLIOIT: 1'd consider that if you
establish 250 days as the requirenment, that m ght go
counter, in sone instances where the class may not
have spent 250 days, or you may need nore than 250
days to reach whatever criteria you use for
endangernent of health, so that's why we stayed away
fromthat. And in fact, we felt that it was
appropriate to say that -- and here | would like to
speak to -- conment about the arbitrary nature of
what you were tal king about, Dr. Melius. | think
once you -- what we have not done clearly, in ny
mnd, is articulate clear and well enough what we
see happening here, and that is that the class
definition that we bring forward for the Board's
review woul d establish what the class -- the tine
frame that would be appropriate, in our mnd, that
woul d support the test for endangernent of health
and is appropriate for the given situation that the
cl ass experienced. And | think you would see all of
that laid out. W don't -- we should perhaps
prepare a nock-up exanple of a class definition.

don't know if that would help or not.
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And | think there's also a hang-up here --
think Jimtried to speak to this earlier this
nmor ni ng, Jim Neton, about if the counter-
intuitiveness here is based upon we can't do a dose
reconstruction but we can put a dose in and
determ ne whether or not health was endanger ed,
you' ve got to conme at that just the opposite way.
You've got to conme in fromI|REP and say okay, what
is the nost -- worst case likely scenario here this
cl ass experienced, which is the radionuclide nost of
concern, and what's the nost |ikely answer that
woul d result fromthat -- froman exposure to that?
And so you don't plug in a dose nunber, you plug in
t he denographics of the class as it's defined into
| REP and you see what the 50 percent at the 99th
percent probability -- credibility limt dose is,
and then that's the test of reasonabl eness that
we' ve been tal king about.

If that, on the face of it, |ooks
reasonable, we're going to cone forward and say we
recomrend that this class be added. But if it's not
reasonable, we're going to say that, as well. So
maybe that's where we've |lost you all, or maybe
where we' re not understandi ng what you're talking

about, or maybe passing by each other.
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DR ZIEMER  Ckay, Jim

DR. MELIUS: Yeah, just back to one comrent.
In trying to think through this -- and again, we
don't know all the potential situations involved,
but I don't think that there would be very many
where there woul d be exposure | ess than 250 days --
a situation where you wouldn't be able to do the
dose reconstruction in a way that -- have enough
information to do that that would still pass this
test, as you develop it. But |I'mguessing, too, on
that. W just don't know So | think -- |'m not
real worried about the fal se negatives in that
group, but it could occur with this situation.

| also don't want to be -- repeat ny soap
box speech too many tines, but |I think this does go
back to this issue which I"'mgoing to tal k about
some nore if I"mnot satisfied with how we resol ve
this, is this whole issue of defining when we can --
how we' re going to do these dose reconstructions,
when we cannot do them how it applies in different
situations. And | suspect if we spent sone tine
wor ki ng on that issue and then cane back and we're
tal king about this regulation and this situation, |
think a lot of it would be easier to -- discussion

woul d be easier for all of us. But we are dealing
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in a vacuumand -- to a |l arge extent 'cause we
haven't really -- at least | haven't -- don't see
the criteria there for when you will and when you
will not be able to do dose reconstructions. |
think you're starting to get away from case by case
in ternms of the presentation, but it's still, to ne,
very arbitrary. And | think it nmakes this
di scussion that nmuch nore difficult, also.

DR ZIEMER. Any nore comments?

UNI DENTI FI ED:  Why don't we take a break?

MR. GRIFFON. That's a good comment.

DR ZIEMER It's 3:15. Let's take a 15-
m nute break and we'll reconvene.

MR ELLIOTIT: | remnd you all | need your
preparation tine.

(Wher eupon, a recess was taken.)

DR ZIEMER In order to think about
reachi ng sone | evel of closure today, one of the
i deas that has arisen during the break is to perhaps
do two things. One is, on this issue of clarifying
the definition on health endangernent would be to
have the document that we send to the Secretary
indicate that at |east sone of the Board nenbers are
concerned about NIOSH s definition. The other

option would be to endorse the definition and vote
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it up or down as far as the Board is concerned. M
personal feeling is that it would be useful to at
| east have our document reflect the concern of those
menbers -- and it could be a mgjority, actually --
but reflect both of those views by indicating, for
exanple, that the definition that's being used in
t he docunent is of concern to some of the Board
menbers. That doesn't address the issue of exactly
what a better definition would be, unless we were to
come up with sonmething, or those who have expressed
t he concerns would cone up with sonme alternatives.

And then the other issue, and Jimindicated
just before the break that he was still sonewhat
concerned about how the guidelines are defined for
the issue of determ nation of special exposure -- or
determ nati on of when you can't do a dose
reconstruction. And | think has a potential way of
addressing that, also, in the docunent that m ght be
satisfactory to all concerned.

Jim why don't you suggest that one first
and then we'll back up to the other one.

DR MELIUS: GCkay. Wat if the Board makes
a recomendati on that N OSH devel op a set of
gui delines for how they will be nmaking the

determ nation as to when a dose reconstruction
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cannot be adequate -- conpleted with sufficient
accuracy, et cetera, the verbiage that's in the
regul ation and so forth, and do that -- that would
be presented to the Board for review. So it would
not be part of the change in the regulation, per se,
but it would be sonething that would conme back to us
as a Board to review so we woul d better understand,
provi de better gui dance on how they do that. So
simlar to how we've done with the dose
reconstruction. W have a framework that's in the
regul ati ons, and then we have a -- sone

i npl enent ati on docunents that we have revi ewed at
vari ous points. Sane with the | REP

DR ZIEMER: And so in the docunent itself,
are you suggesting that in the preanble where these
sort of broad guidelines are given that there sinply
be sone words that suggest that the staff would
devel op operational guidelines for use, and they
woul dn't be part of the rule.

DR, MELIUS: They would then pin -- we ask
them-- | think we formally ask for that in our
recommendati ons and that they conme back to the Board
for review

DR ZIEMER: And there could be a sentence

i nserted here saying that such guidelines would
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exist, and I would sinply ask Jimto construct a few
sentences which we would insert in that section.

Okay. Now back to the other issue, the
definition of endangernment of health, Jim what is
your feeling on having a statenent in the -- | ask
Jimand maybe Mark 'cause | think the two of you
have this concern. Wat about having a statenent in
t he docunent -- it might actually be in the cover
letter, or it could be associated with the
definition where -- that footnote definition, to
indicate at | east some of the Board nenbers are
concerned with that operating definition. | don't
know what we would do with that at that point, other
t han --

DR MELIUS: Wwell, | think if we had a
statenent that a nunmber of Board nenbers or sone
Board nmenbers -- | can tal k about the wording --
have concerns about this definition and this
approach that's being proposed by NI OSH and suggest
that NTOSH -- and carefully review this approach and
consider alternative approaches, and | think we've
t al ked about one approach -- such approach.

DR, ZIEMER | just bounce that off the
group. W were trying during the break to see

whet her we could find a kind of -- | don't know if |
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want to call it mddle ground, so much as a way to
comment and raise the issues, particularly --

i ncl udi ng those which are of concern to naybe not
the full group, but at |east sonme nmenbers of the
group. How do the others feel about that approach.
Roy?

DR. DEHART: | agree with both points, but I
woul d al so add that there needs to be a sentence or
two -- sone kind of explanation of why there was
concern on the definition.

DR ZIEMER Right, and you could even
reference the definitions used in the other

| egislation or the statutes, yeah. And again, Jim

woul d you be willing to draft a few lines that we
could insert there and -- yeah.

DR. MELIUS: Yeah, 1'll draft Mark to pul
sonmething off his conmputer. | think he's witten

sonme of this.

DR. ZIEMER Now |l et nme ask the group
overall -- and again, we're not voting today, but I
wanted to see if we've -- have we covered -- with
t hose two net hods of handling those two issues and
t he ot her ones, have we covered everything that we
woul d need to address in this docunent?

DR, MELIUS: Can | ask one question of --
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DR ZIEMER  Sure.

DR, MELIUS: -- Larry and -- when people
wite in to DOE requesting records -- |'mthinking
in ternms of the class petitions, and you have a
requi renent that people have one of two itens, a
letter from DOE saying those records do not exist,
or a report froma health physicist or dose
reconstructionist, |I'mconcerned that the burden of
doing the second one is a lot for people to do. |If

they want to do it, fine. 1 think -- and you have

it as an "or I"'mworried that -- 1'd like to be
reassured that the DOE does respond when they don't
-- can't find the records and say they don't have
this. M personal experience with FO's is when you
put theminto an Agency and they don't find the
records, you never hear fromthem ' cause they don't
find them And those are the nost frustrating ones
to pin themdown. And | don't want people having to
chase after a letter saying there aren't any
records. |It's Wanda's proving the negati ve.

MR. GRIFFON: And you're asking the
petitioner to do that.

DR. MELIUS: Yeah, and in the petition
you're asking themto do that. If they do it

routi nely, where we can assure that they routinely
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-- fine, I"'mnot worried about it.

MR. ELLIOIT: | can't speak for DOE, but
can speak about our experience in listening to
claimants and in public neetings, and it runs al
over the board. It runs over the board from-- |
got ny information back, | didn't |ike what | got
and | asked for nore; | got it back, | liked it --
to | haven't heard a word. And it seens to ne that
it varies fromsite to site, for individual to
individual. But | would also add this in ny
response to you, that our intent in putting that
there was not to force -- | don't believe, and Ted
can correct ne if I'"'mwong 'cause | wasn't privy to
all of the discussions anong staff in crafting this
| anguage -- was not to force an individual claimnt
to do one or the other or either. But if they had
it, it certainly added credence to their petition.

MR. GRIFFON. That's not the way it's
wor ded.

MR. KATZ: No. | nean it's a requirenent,
one or the other. Let ne just clarify, the dose

reconstructioni st report or whatever -- | nean we

especially had in mnd, why that's there as an "or",
is not for someone to go out -- and we didn't think

-- we didn't inmagine that happening, someone going
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out and hiring thenself (sic) soneone to review DOE
records, but really to address the situation -- sone
of this sort of work has been done al ready and
sonmeone could just grab, at hand, sonething off the
shelf to make their case. And then -- | nean -- and
you probably want to recall, too, you nmade a
suggestion for something in addition to this, which
is if there have been studi es el sewhere, published
studi es, whatever, that address this lack of records
for certain cohorts of workers or so on. That
should be a third alternative. That's not in there
right now so you probably want to comrent on that,
as wel | .

DR, MELIUS: But | guess nmy concern is that

you've made it a -- the "or" is arequirenent. |Is
required either to have the health physicist's
report or -- we add a third one, or this outside
report, or a response from DCE saying the records
don't exist. And if they're unable to get that
response, they can't apply.

MR. KATZ: Right. And the assunption we
made is that DOE woul d have to respond to them when
t hey make the request. And another assunption we

made is that in cases where a petitioner is having

no luck getting a response, we'd hear about it and
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then we could help them-- put pressure on DCE to
respond to their inquiry. 'Cause | nmean nost
government agencies | thought are bound under Foyl e*
to respond, but -- so that's sort of a revelation to
me that they actually can ignore a Foyl e request
‘cause that's legally binding, I thought.

DR. MELIUS: | would then -- personally, |
guess | woul d suggest for that one that they have
docunent ati on that they've nade a good-faith effort
to obtain records and were unable to should suffice,
rat her than having them have to wait six nonths to
get DOE -- | nmean | don't argue with the need for
themto have tried to get records if they do exi st
and not just to flood you with petitions for things,
but they ought to -- you know, if they can give you
the letter they sent and didn't get a response in 60
days or what ever.

MR. KATZ: Right, and let ne -- Richard just
rem nded ne that in the case of the AWE's you're not
-- there's no governnent -- there's no government to
be, but -- so that's a case aside, as well.

DR MELIUS: | think we can take care of
that specific |language. | just want to --

DR ZIEMER  Roy?

DR DEHART: | haven't heard that we did
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anyt hing regarding the storage of records. W were
going to comment on it, | thought, perhaps in the
letter. Didn't we decide to do that with regard to
the letter that was to be witten on the MOU? The
i ssue of record storage.

DR ZIEMER  Actually when we did the MOU
resol ution, we hadn't tal ked about the record
storage. The record storage canme up today. | think
that -- | think I heard that the -- Larry was
tal ki ng about reissuing the rem nder, but -- or --

MR ELLIOTT: Well, it's not ny job to
rei ssue the remnder; it's DOE's. And | would
encourage you in your letter about the MOU to speak
to this. The storage of records, the archival of
records, retention of records, the noratorium and
resubmtting -- re-notifying across the conplex that
there is a noratoriumand these records have
i nportance -- maybe this is the | everage you really
shoul d apply is not only inportance for
epi dem ol ogi ¢ research, but inportance for
conpensat i on.

M5. MUNN.  Yeah, that's easy.

GADOLA: Can | just address that sinply?
ZI EMER  Yes.

5 3 O

GADOLA: To reiterate the inportance of
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what Larry just said and of the Board addressing
that issue is fromhearing what |'ve been hearing
from peopl e who have been trying to obtain records
in Cak Ridge. Sonme of the problens they have
encountered is that due to the storage of different
contractors, records are stored in different ways.
Sonme were stored under people's |ast nanmes, sone
were stored under years. Sone of themthey have no
-- not been able to | ocate, but they know t hey nust
be there soneplace. They have al so found fol ders

t hat have pages of nedical records that have never
been put in files because they said well, the files
are here sonewhere but we can't find themor we
don't have tinme to find them Some of themthey

di scovered were put in with the personnel file in a
different file. Like the nedical fileis in with
about three other files that pertain to personnel
records, then -- and other ones are in a separate
box that has just nedical records in it. So |
think the nore that you enphasi ze the inportance of
this, the better record-keeping we're going to have
and people are going to get rem nded. And it has
changed hands because there are sone people that do
know the rul es, sone people that are professionals.

As Bob knows, you encounter sonme peopl e that
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understand the whol e process very well, and then you
get others that don't have a cl ue.

DR ZIEMER  Thank you. | think actually
the neno to the Secretary will probably have to be
limted to asking DCE to re-issue or to rem nd
peopl e about the storage issue. This is a whole
addi tional thing on how DOE keeps its records or --

MR. PRESLEY: Right nowthis will be a great
thing, too -- Bob Presley -- because DCE is in a
process of trying to either upgrade or redo what
they do with a lot of their records. They're right
now in the process of redoing this, so it would be
wonderful to get something out on this. This is the
tine to do it.

DR ZIEMER Is there a particul ar past neno
that could be referenced to the Secretary that
covers that, and then we can reference that and say
the information that -- previously issued in
menor andum such- and-so shoul d be rei ssued? kay,
thank you. Staff will run that down.

DR MELIUS: One other issue |I think we
tal ked about before. | just wanted to nake sure
everyone agrees it should be in our comments. That
was from Mark's set of comments and it was nunber

two, clarify the issue regardi ng SEC cl ass appl yi ng
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for non-SEC-listed cancers. | think what we were
going to recommend and NI OSH said they were going to
do was that they were going to work out procedures
for dealing with these different situations. And
t hen our recommendation for these -- for these set
of regulations is that NI OSH revi ew t hose and make
sure that the current regulations would not preclude
any approaches that m ght be used to deal with these
situations. | think that's just sort of a technical
| egal wording issue. | don't know of any verbiage
right now that m ght be a problem but there -- |
haven't |ooked at it fromthat point of view, but I
t hi nk we ought to make sure that gets captured. And
| don't think there's any objection to that.

DR ZIEMER What -- can you -- just so |
have it in ny record here, what section are we
tal king about? 1Is it on the regulation on the -- or
the definition of the class and the listing of
the --

DR, MELIUS: | think so, | just -- | don't
want to pick on Ted, but | get worried if he
m sinterpreted or m s-spoke or got msquoted on it
that -- was thinking of sonmething and I'mjust --
just want to nake sure we're not -- | just hate to

have to reopen the reg. just to deal with sone m nor
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t hi ng.

DR ZIEMER | think it would be the section
that says the individual -- if they're determned to
be part of an SEC class defined -- let ne see. |It's

the issue of the non-SEC-|isted cancers, is it not?

DR MELIUS: Yeah.

DR. ZIEMER And |I'm | ooking for where that
appears.

M5. MUNN. Well, the specified ones are
listed in 83 -- is that --

DR. ZIEMER  Specified cancers, those

specified cancers | guess is what we're talking

about .

UNI DENTI FIED: 1Is it 83.117?

DR ZIEMER  Section 83.117

MR. KATZ: Can | make a suggestion? | think
you're not going to find -- | nmean |I'm not sure what

part of the rule we need to | ook at hard to nake
certain this concern is addressed. | think that's a
real concern that Jimraised, and | think if you --
if it's enough that the Board specifies that --
their concern that classes of enployees can be
defined in such a was as not to preclude that sort

of scenario, | think that'll handle it, and then we

-- | nmean it's going to take sonme serious |looking to
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see what, in the construction of this rule right

now, mght get in the way. But | don't think you're
going to solve it quickly, flipping through the

rul e.

DR ZIEMER So this will be a general
comment, not referenced to a particular section
right now. Thank you.

Anyt hi ng el se?

(No responses.)

DR ZIEMER: Now since all of this has been
devel oped in the public neeting, can we then
distribute the text to everyone and the web site

prior to having a conference call? This no | onger

has to go through the working group, | believe would
be -- okay.
So what | will do is collate all this with

t he additional verbiage that is provided and we'l
get this distributed to everyone in preparation for
a conference call, the time of which we will need to
designate yet today. |Is that agreeable?

Let's ook right now at calendars, if we
could, for that.

MR. ELLIOIT: And while you' re |ooking for
your cal endars and your tine, let nme explain what

will have to happen here. W'I|l have to announce in




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

409

t he Federal Register that the Board will convene a
conference call to deliberate and vote upon the

| anguage to present your comments on this notice of
proposed rul e-making. And we need to know today
whi ch day you want to have your conference cal
'cause we're going to have to announce that early

next week in order for it to be out there in tine.

And as we did the last -- the conference call back
think in February, we will allow the public an
opportunity during that -- to listen in on that

conference that you have and provi de any conmmrent at
that point. Anything else, Cori, that | need to
share with themon this? | think we -- we have to
-- there are sonme things we have to put in place,
| i ke Federal Register notice. W'IlIl get everybody
lined up on a call-in nunber and get that out to
you. But this should be the only real business you
shoul d take care of that particul ar day.

DR DEHART: \What's the earliest date, do
you think, fromyour perspective?

M5. HOMER: From ny perspective? Wen does
this have to be placed by?

DR ZIEMER W need to have it by the 26th
of August, and that's very -- probably very close to

the earliest date that they can -- there's not a
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whole ot of tine. Today is --

M5. HOMER. (kay. Let's see if we can go
for the 21st --

DR ZIEMER: As the earliest.

M5. HOVER. -- or the 22nd as the absol ute
earliest.

DR ZIEMER  Ckay, let's just check timng,
‘cause we need to also get stuff out to people for
themto |look at. How s the 26th itself, Mnday the
26t h?

DR. DEHART: Can you get that turned around
to get it submtted then?

M5. MUNN. | don't think you can do that in
a day.

M5. HOMER. Yeah, is it possible to submt
it within a day?

DR ZIEMER If we agree on the tel ephone
call -- who has to have it that day?

MR. ELLIOIT: It has to be postnarked that
day. Postmark it to the Secretary and a copy that
goes to the regul atory docket.

DR ZIEMER  Ckay, so we're better if we
back it up alittle bit, in case there's sone
changes.

M5. HOVER: \What about the 23rd?
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DR ZIEMER  23rd, Friday the 23rd -- bad?

How many -- for whomis the 23rd not feasible? Not?

MELIUS: Not. That's --
ZI EMER:  Not .
MELIUS: -- good for ne.

GRI FFON:  Not so good.
ZI EMER.  Not so good.
GRI FFON:  The 22nd is better, but | can
doit if I have to.
DR ZIEMER 22nd? |Is the 22nd okay?
MR ESPI NOSA: What tinme franme?

DR ZIEMER Well, in ternms of New Mexico
time -- we won't do it at 7:00 in the norning New
York tinme.

DR ZIEMER Late norning? East coast tine,
| at e norni ng?

M5. HOMER. Late norning, early afternoon?

MR. PRESLEY: Early afternoon would be
better for ne.

DR ZIEMER Early afternoon? How is say
1:00 p.m eastern daylight tinme?

MR. PRESLEY: On the 22nd. Right?

MR. ELLIOIT: About a week fromtoday.

DR. ZIEMER Is that enough time, Cori, one

week?
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VR.
The

conf erence

HOVER
ZI EMER:
HOVER

Yes, that'll be enough tine.
Can we get a recorder?

Ray?

COURT REPORTER: A week from today?

HOVER

Yeah.

COURT REPORTER: Have this ready?

HOVER
ZI EMER:

ELLI OIT:

412

|"msure we can get a reporter.

No, we don't need that ready.

No, no, you don't --

conference call, can you attend the

cal | .

THE COURT REPORTER: Ch, a week from today?

IVS.
IVS.
IVS.
IVS.
IVS.
expect the
DR.
IVS.
DR.
DR.

HOVER
MURRAY:
HOVER
MURRAY:
HOVER
call --
ZI EMER:
HOVER
MELI US:
ZI EMER:

Marie, how s your schedul e?
Oh, you want me on it, too?
Uh- huh

Hol d on.

1:00 p.m, how | ong do you

One hour.
Just one hour?
1: 00 p.m eastern?

| s that okay for recorders?

THE COURT REPORTER: Yes -- well, she's

checki ng.

IVS.

It is for

MURRAY:

ne.

Thursday's good. The 23rd's
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not good. Well done, y'all.

DR ZIEMER So ordered. Open your e-nmai
just before the call. No, no, we'll try to get it
out early in the week.

MR ELLIOIT: W'Il send an e-mail. W'l
send it via e-nmail and we'll also put it on the web
site, and if anybody's in travel status or needs us
to get it to themby Fed Ex or a hard copy sonehow,
we'll do our very best to acconplish that.

M5. HOMER. |If you know where you're going
to be ahead of tinme, I"'msure we can Fed Ex it to
you.

DR MELIUS: Can | ask one other --

DR ZIEVMER  You bet.

DR, MELIUS: -- quick procedural question.
And this is sonmething I don't understand at all, so
hopeful | y sonebody does.

We're tal king about a nunber of changes to
this docunent, and you're going to be devel oping a
nunber of other guidance docunents. You're going to
be dealing with the issue of howto deal with the
non- SEC cancers and so forth. |Is there advantage to
having this as a -- rather than as a final rule, as
an interimfinal rule? Does that give you nore

flexibility in ternms of being able to adopt sone
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ot her changes and sort of notify people that you're
going to be working on this -- 'cause there are sone
things that aren't worked out here yet and..

MR. ELLIOIT: Go ahead, Ted, if you want to
answer that.

MR, KATZ: Let nme just explain what an
interimfinal rule, issuing that would do. That
woul d nean that you could operate and you coul d dea
with petitions, but that at some point in the future
you can produce then a final rule that changes
things. Now |l think you' re still required -- if you
change things substantially beyond what the public
has had an opportunity to have input on, you would
have to actually issue another interimfinal rule
because you have to give the public opportunity.

But -- so what it would -- the difference is,

guess, if we issue a final rule now and we want to
change things, what we would have to issue later is
a notice of proposed rul e-nmaki ng again and then go
to a final rule. And the problemwth that is the
notice of proposed rule-making is not effective |aw
But | guess it'd be a -- you'd still be operating
under your existing final rule while you were doing
that, so you'd be changing an existing rule. So |

-- I"'mnot entirely certain, you know, what the
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di fference would be, but certainly it would allow
you to make changes in the future. Wether you'd
have to issue another interimfinal rule or not
woul d depend on what those changes were.

DR, MELIUS: But it just seens to nme we're
westling with a nunber of issues that we as --
being NIOSH, the Board here -- trying to determ ne
t hi s endangernent issue, how we'l|l make
determ nations in terns of there not being enough
i nformation, the issue of how do you do the non-SEC

cancers and how we fit theminto rul e-nmaking. And

if there are advantages to doing it that way -- and
plus at the sane tinme we'll be gaining -- NIOSH wi | |
be gai ni ng experience, we'll be gaining experience
review ng sone of these situations. | think -- |

can certainly see better information, nore
information comng fromN OSH as you're starting to
review nore petitions and recognizing different
situations. Ted and | were tal king at the break

about acute exposures and which is the best way of

handling themunder -- in terns of | ooking at
endangernment and | just think -- if there are
advantages like that, | think it may be sonet hi ng

that ought to be considered. Maybe we ought to

recommend that it be considered as a way. And it
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woul d also allow things to -- clainms to be

processed. At the sane tinme it would sort of notify

peopl e that |ook, we're still looking at this and
aren't -- you know, may make some changes down the
road and are still considering changes to inprove

this process.

DR ZIEMER Any comments or reactions?
lt's -- Mark?

MR GRIFFON: Yeah, | think that would al so
be -- | nmean just the case history alone | think
woul d be hel pful to all the Board. You know, we're
playing a lot of what-if ganes with different
scenarios and how they're going to play out.
think it'd be useful for NIOSH, too, to see how this
definition of endangernment is going to play out and
how -- versus the sufficient accuracy side of
things. So | would think that would be hel pful to
have it as a interim

DR ZI EMER. \Wanda?

M5. MUNN. | don't know how | got on this
see-saw with Jimand Mark on the other end. But
aren't we in real danger of running up against tine
and energy limtations of both the staff and this
Board every tinme we say oh, good, let's have anot her

rul e-making? Aren't we really creating sone
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potential ly unsurnount abl e probl ens because of our
concern over one or two issues that we would like to
have very clearly delineated that possibly may never
be delineated? | understand the rational e behind
wouldn't it be nice if we could make this an
interim but | also foresee an enornous anmount of
time and public hearings and all that being done
repeatedly, at great cost of both tinme and effort of
everyone concerned. | don't want to shortchange

anybody, but | have some real hesitation of saying

oh, yeah, let's just nake -- let's nmake this the in-
between tinme and we'll think of a |ot of good things
in the neantime and have another rule-nmaking. It

seens |like we're stretching ourselves and staff when
we start thinking of not doing this in as crisp a
manner as we can now. | know we're time-constrained
now, but |I can't inmagine we'd be |ess so later.

DR MELIUS: | guess | would -- if |
understood the explanation why, it's to the
contrary. This allows sone changes to be nade,
certain types of changes, w thout having to repeat
t he whol e rul e-maki ng process, so it should, if
anyt hing, save tinme and effort on the part of the
staff and everyone el se involved in | ooking at this,

that there could be adjustnents of this rule --
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woul d all ow the work to go forward, which we all
want. W want this to go forward. At the sane tine
it would all ow sone adjustnments w thout necessarily
requiring a full rule-nmaking again. Now if they're
going to make nmj or adjustnents, yes, that requires
a full rule-making. But if they' re going to nake
non- maj or adjustnents -- which |I think they nmay very
well do --

M5. MUNN.  Define non-ngjor.

DR MELIUS: Yeah, | know. It's sort of
Ii ke a negative, you know, proving the negative.

DR ZIEMER | wonder if we could ask Ted,
how difficult is it to make m nor adjustnents in a
final rule, as conpared -- what is the rea
advantage of an interimfinal rule, other than the
nonmencl ature is --

MR KATZ: Well, the final rule -- | nean
suppose it's not that hard if it's just a nost m nor
techni cal adjustment, you can issue that pretty
readily. But really otherwise, a final rule, you
can't make changes wi thout giving public notice and
goi ng through rul e-maki ng again. So again -- and |
can't -- sorry about this negative bit thing here,
but I can't tell you what the bright line is for

what is substantial changes to the rule that the
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public would not have been able to foresee, but |
think there's | anguage al ong those lines, really,
that the public has to be able to sort of foresee
how t he changes arose out of what they were privy
to, so -- that would trip it otherwise. So if you
don't trip that line, then you can go from an
interimfinal rule to a final rule that has changes
init, but they're just foreseeable changes, | think
-- changes that arose out of what the public had to
consi der and the Agency had to consider previously.

DR ZIEMER It sounds like either way if
t he changes are substantial, then you still go
t hrough a nuch nore extensive process. |If the
changes are not substantial, you don't have much
process either way. So how does it differ?

DR. MELIUS: The advantage is -- | think the
advantages -- | nean the technical change to the
final rule are really mnor things. You change the
name of the Agency, and even sonetines that's gone
to announced rul e-making, but | think it's little
technical things |like that, or the decimal point
m ssing or whatever -- you know, sonething |ike
that. Wiat we're talking, if there's adjustnents to
the rule that have been part of the public conment

and have just taken sonme nore experience to be able
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to decide which is the best way to go and then you
don't have to go through another process. So it has
advantages for -- | hate to use this -- noderate
changes as opposed to really mnor.

MR ELLIOTT: Well, I"mconmng at this from
a perspective of having to talk to the Secretary's
of fice about this, and I know there's a considerable
interest in the Ofice of the Secretary to put this
in place to address the concerns of people across
t he weapons conpl ex about wanting to petition.
woul d suggest to you that -- | don't know, |'m not
saying this is what the Secretary would do, but I
think the Secretary has sone very conservative
counsel that would speak in his ear and say unti
there is a final rule, you should not make a final
decision on a petition. So if you' re operating
under an interimfinal rule and we need to be
careful and cautious here about adding a class that
we may wi sh we hadn't have added or it nmay not have
been -- we have to go back and revisit that each
time for everything that was -- every petition that
came forward under the interimfinal and we took
action upon.

| think that you have addressed this issue

by maki ng the reconmmendati on about operati onal
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guidelines. | think that's where -- |'m enthused by
that. | think that's the appropriate place to
handl e these di fferent changes that cone forward.
Those things -- those are the operational guidelines
that you woul d see, you' d react to, you' d work with
us on, and that's where we can -- | think we can
gain sonme ground. But if you go forward, you want
to go forward, that's certainly your prerogative as
a Board to go forward with a recommendati on. But |
woul d just ask you to consider what you m ght be
facing wwth the Secretary maki ng a decision on a
petition under an interimfinal.

DR ZIEMER | guess | would al so be
concerned about the public perception of an interim
rule and what the inplications of that m ght be with
respect to how clainms are handled, that it's kind of
the picture that well, the systemreally isn't ready
to go yet so howdo I knowmy claimis really going
to be handled the way it would or should be.
don't know what the perception would be out there.

It may or may not be.

An interimfinal rule -- we're hearing a | ot
of -- you know, people are dragging their feet
getting this systemin place. It sounds like -- it

sounds |ike the Agency's draggi ng al ong agai n.
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That's what |1'd be concerned about.

DR. DEHART: Roy DeHart. | think the
potential downside fromthe political perspective
coul d be severe here if they decided not to start
allowing us to review petitions. W can't afford
that. W can't -- we can't be seen by the claimnts

as being obstructive. W've got to nove forward,

t hi nk.

DR MELIUS: | think we can couch our
recommendation -- we're making a recommendati on.
They can consider it. They -- it can be outwei ghed

by counsel's advice that the Secretary shoul dn't
make a designation until they've got a final rule in
pl ace. W' ve gone from-- this was guidelines to
regulation, and I -- so who knows where the right
place to stop is and | think we put forward -- it
has sonme advantages. |If it has a serious downside
like that, then I would hope that the Secretary
would not listen to us. | suspect the Secretary
woul dn't listen to us in that case. But we don't
know that and | think Larry's specul ating, probably
on nore facts than | have and nore experience with
this, but let's -- if it would help. | don't think
it's -- if it's -- people see that things are being

processed, then it won't be a perception issue. |If
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it's -- holds up processing, yeah, obviously people
are going to be concerned. |f anybody sat here and
listened to us today in trying to -- westling with

all this stuff, they'd probably be glad we get
anyt hi ng recormmended and out, so..

DR ZIEMER  Further comments on this?

(No responses.)

DR. ZIEMER Again, | think this is one
where there's a little bit of a split and the
possi bl e solutions would be either, one, to vote it
up or down, or two, to indicate in the cover letter
that sonme of the nenbers have suggested that the
interimfinal rule process be considered. |Is
t hat --

DR. MELIUS: Yeah, | think that's proper.

M5. MUNN. |'d prefer to vote it up or down.

UNI DENTI FI ED:  Make the notion.

M5. MUNN. | nove that we vote up or down.
| would prefer that this becone a final rule.

DR ZIEMER That's sort of two notions.

Are you nmaking a notion that we vote on this issue

or are you making a notion that -- what is your
noti on?

M5. MUNN. | nove that we vote on this
i ssue.
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DR ZIEMER Ckay. And is there a second to
t hat ?

DR MELIUS: Wll, are we going to vote on
it today or at the tel ephone conference call?

M5. MUNN:  No, now.

DR ZIEMER: The notion is to vote on this
now as to whether or not it appear in the docunent.
I's there a second to that notion?

(No responses.)

DR ZIEMER | hear no second. So do |
interpret that to nean that the others -- | don't
know fully howto interpret that at this point.

Tony, did you -- are you making a notion?

DR ANDRADE: Yeah, 1'd like to nake a
notion here. [|'d like to be as specific as |
possibly can be. [1'd |ike to nove that we vote up
or down on whether the rule go forward.

DR ZIEMER As a rule?

DR ANDRADE: As a rule, with
recommendati ons sent to the Secretary that have been
adopted today. However, and this nay be a different
notion, with respect to the two -- | believe two
i ssues that exist, that those issues be taken care
of in language to be adopted in either guidelines or

a preanble to the rule that will go forward. It's
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conplicated. It's a conplicated notion, but it's --
| think it handl es everything all at once.

DR ZIEMER As | understand the notion,
which is not yet seconded, it's a notion to adopt
all of the itens that we've previously discussed,
al t hough we don't have the wordi ng before us, which,
if adopted -- I'"mnot sure what that does and we
still are going to need the wording, right, for --
and we had al ready agreed to a neeting at which we
woul d vote on this, but nonetheless, your notion is
to adopt now those itens that we had previously
di scussed. Is that -- and that did not include this
issue of interimrule or was that part of that?

DR. ANDRADE: What is the best way to
proceed?

DR ZIEMER Al you've covered is
everything but the interimrule, because the other
itenms | think we've agreed on how we're going
forward. W haven't agreed on the interimrule
i ssue, so your notion would be to basically adopt
the others. | think we still need to refine the
wor di ng t hough.

DR. ANDRADE: Ckay. Then let's take it step
by step. In which case, | nove that we do not

pursue a path that includes an interimfinal rule.
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DR ZIEMER Ckay. The notion to not pursue
a path that includes an interimfinal rule is
essentially a notion not to say anything in the
docunent to the Secretary about an interimfinal
rule. 1Is that -- is that the notion?

DR. ANDRADE: That's the notion.

M5. MUNN: Second that.

DR ZIEMER. And that's seconded. Now
di scussi on on that notion. Mark?

MR CRIFFON: Well, | mean | think several
Board nmenbers have addressed this as a possible --
this sort of resolution -- potential resolution to
this problem of operating in a vacuum of how t hese
cases or how these petitions are going to fall out.
And | think that's -- that's part of the reason --
and actually Henry Anderson at the |ast neeting made
this as a recommendation -- or | don't know -- you
know, not a formalized recomendati on, but he
brought this concept up of a possibility of an
interimfinal rule, so | think a nunber of us feel
that that m ght be -- and you know, understanding --
and | agree with what Jimpointed out, that you
know, these -- if there's downfalls, then the
Secretary's going to consider both sides and, you

know, nmke that deci sion. But there is at | east
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some up side toit. W feel there could be sone
benefit to that, or sone nenbers feel there could be
sone benefit to that.

DR. ANDRADE: That's precisely why I'm

calling for a vote.

DR ZIEMER The vote -- if you vote yes,
that will nean that the docunent does not say
anyt hi ng about an interimrule. |If you vote no,

that provides, if desirable, an opportunity to state
t hat some nenbers have this concern

DR. MELIUS: | have a -- yeah.

DR. ZIEMER It would not necessarily have
to be a recomendati on.

DR. MELIUS: | guess | have a procedural
concern about our commttee. W've operated by
consensus and by adopti ng docunents that reflect
t hat consensus and not by voting on individual
recomendations. And | think we're in alittle
awkwar d spot here because we had -- led to believe
there woul d be a conference call -- a document
produced and that we'd be reviewing and voting on --
agreeing on -- or reaching -- trying to reach
agreenent on particul ar |anguage, and we really
haven't conpleted that process. And just sort of

changi ng our procedures and our approach and sort of
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-- certainly has sone inplications for how | ong the
conference call will be a week from Thursday.

DR. ZIEMER The Chair is going to call a
five-m nute confort break while you chat anopngst
your sel ves.

(Wher eupon, a recess was taken.)

DR. ZIEMER Are we all confortable again?
Before we were so rudely interrupted by the Chair,
think that -- | think to sone extent, Jim what |
heard you saying, through my disconfort, was that a
sort of plea for operating on this issue in a
simlar manner to sonme of the others and maybe
al l owi ng the docunent to the Secretary to suggest
that at | east some nenbers suggest that the
Secretary consider this as a possible path to take,
but if that were done, it would not have the wei ght
of being a recomendation of the full commttee but
woul d at |l east raise the issue, | think is what you

DR. MELIUS: | think that's correct. That's
fair to --

DR. ZIEMER And so | guess I'minterpreting
what the outconme of a vote, if a vote is yes, to
sustain the notion, then the note to the Secretary

woul d not nention this issue. A vote to defeat the




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

429

noti on woul d keep the door open for what you're sort
of requesting, and that is to allowthis to be
mentioned as a sort of -- | don't know, mnority
report or sonmething |ike that, or at |east --

DR MELIUS: Well, I'mtrying to avoid
mnority --

DR ZIEMER. No, no, no, it wouldn't have
such words, just say sone of the nmenbers have
suggest ed.

DR, MELIUS: Right. Mich as we've tried to
make sure nmenbers who aren't here are avail able and
get to participate and review things, | think this
is simlar to what's -- it should try to refl ect
what the commttee has tal ked about. And there may
be ti mes when we do need to vote on these issues.
don't want to preclude that 'cause that's a way of
eval uati ng how we -- what we believe and so forth.
But at the sanme tinme |I think if we can deal with it
sort of through the wording and sort of reflecting
what we've reconmended, | think -- I'd prefer that,
but --

DR ZIEMER |If the notion were defeated,
the issue would arise in the final docunent again in
terms of the wording itself. Tony?

DR. ANDRADE: | just wanted to say that |
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have no objection to continuing the discussion. And
what |'m proposing here is really a two or three-
step process that will be followed. Nunber one is
determ ning whether this body believes that there is
val ue-added in holding -- or standing up an interim
final rule. That's step nunber one.

Step nunber two is to have our tel ephone --
our teleconference, during which time we wll
di scuss the final |anguage that we will be
suggesting for the final rule, whether it exists in
the preanble or in the body of the rule itself. And
perhaps at the sanme tinme people will have thought
t hrough sone of the questions that have been brought
to -- brought up on the floor and maybe we'l|l have
-- or sonebody will have a clearer definition from
the staff or from anong our body.

O we will decide at that time -- which
m ght be step nunber three -- to address these |
think last two issues that we're grappling wth,
which are difficult, but nevertheless | think
handl eable in the long run. For exanple, in
guidelines that will be devel oped or sone ot her
vehi cl e.

So again, |I'mnot proposing to break up the

way we've nornmally done business. |It's just that
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the only path forward that | can see at this
particul ar point so that we can nove on, allow N OSH
to begin its work as quickly as possible, and for us
to get as nuch of those things that we are in
consensus about into the rule as quickly as

possible, is to go down this path --

DR ZIEMER. To the final rule.

DR. ANDRADE: -- to the final rule.

DR ZIEMER Ckay. Are you ready to vote on
t he notion?

M5. MJURRAY: May | ask for clarification on
the two issues, whether it's an interimfinal rule
or not? Those are the two issues? What are the two
i ssues?

DR ZIEMER: The notion is to whether or not
this commttee would include in its recomendation
to the Secretary that he consider issuing this as an
interimfinal rule or not. The notion was that it
be issued as a final rule, so voting yes for the
notion is to preclude its being discussed in the
letter as an interim

M5. MJRRAY: Gotcha. Thank you

DR, ZIEMER |Is that everybody's
understanding? So if you vote yes for the notion,

you are voting to identify it as the final rule, in
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whi ch case nothing is said to the Secretary. Voting
no doesn't -- it doesn't preclude stating that sone
menbers suggest it be issued as a final rule. Ckay.
Al who favor the notion, say aye.
(Affirmative responses)

DR ZIEMER Al who oppose the notion, say

no.
(Negati ve responses)
DR ZIEMER Ckay, I'mgoing to call for a
show of hands, so all in favor, raise your hand.

One, two, three, four in favor.

Al'l opposed, raise your hands. One, two,
three, four. The Chair votes against the notion.
The nmotion dies -- or is not carried.

kay. Now | think we're back to where we
were. We will vote on the full docunent at the
t el ephone conference. | will ask Jimfor an
additional sentence or two on that interimrule
issue. You still have an opportunity to wpe it

out, if his words aren't good enough, at the final

vot e.

The tinme of the next neeting. Actually
there is one other itemthat -- there's housekeeping
i ssues. Maybe | will ask that we at | east have on

the record this itemthat was raised by a nmenber of
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the public raising concern about the -- not by a
menber of the public today, but by a menber of the
public in an e-mail to nme -- concern as to whether

Nl OSH had sufficient staffing to actually handl e the
wor kl oad that is before them This is alittle bit
difficult forumto discuss that because if you ask
any manager in a Federal facility if they need nore
staff, that's an automatic yes. But on the other
hand, it could be discussed in the framework of what
t he Board sees as the workload and a little bit of
feeling now, at |east by the working group, is the
staffing level. And know ng that a contractor is to
conme aboard soon and help with the real dose
reconstruction -- | guess | will only ask the Board,
are you concerned about the workload and the

staffing levels, fromwhat you see?

DR MELIUS: Yes.
DR. DEHART: Yes.
MR GRIFFON:  Yes.
DR. ANDRADE: Definitely.
MR. PRESLEY: Definitely.

DR ZIEMER Let the record show t hat
virtually all the Board nenbers expressed sone
concern about the staffing | evels.

Now do | interpret that to nean that you al
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feel that there's too many staff nenbers?
(Laught er)

DR. ZIEMER There is a general concern
anongst the Board that the staffing nay be pretty
mnimal for the job that's ahead. |'mnot sure that
it's appropriate for us to raise this with the
Secretary as an issue at this point because | don't
know t hat we have all the facts in terns of what the
wor kl oad is. Perhaps when the contractor cones
aboard very soon, we will have a better feel for
this and can address it in the future. | at |east,
as a starting point, wanted to have it on the
record. And perhaps we woul d even put it on our
little action itemas sonmething we want to | ook at
on an ongoi ng basis to nake sure that the staffing
level is sufficient to carry out the mandate of what
is before you.

Again, | want to nake it clear to everyone
that Larry has not had any contact with me on this
issue to ask me to raise this. This has cone froma
conpletely different source, nmenber of the public,
and | just wanted to at least see if that reflected
everyone el se's sort of perception of the issue.
Anyone have any particul ar additional coments al ong

this --
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DR. MELIUS: dGven the hour, I will try to
make this very short, is that | think I would ask
for the agenda for the next neeting to include an
update on hopefully the contract's awarded, how that
contract's going to be nanaged, how we stand in the
cl ai ms process and what we foresee -- the staff
foresees down the future to -- in terns of handling
this program so that we can have sone di scussion

DR ZI EMER  Thank you. Ckay,
adm ni strative housekeeping. Cori, what itens do
you have for us?

M5. HOMER. Well, nost of you have at | east
sent in a voucher and it's been prepared. Not al
of you have been reinbursed. | think there's one
that | received --

DR. ZIEMER  Previous neeting, right?

M5. HOMER. Fromthe previous neeting.
There is one | received and was not able to get to,
as it got to ny desk the day before | left.

Sal ary issues, if anybody has not been paid,
pl ease | et me know.

One nore item ' cause the fiscal year is
closing. | need your vouchers mnuailed back to ne as
soon as possible. | nust have them on ny desk

within two weeks. W have to file an annual report
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and that has got to be conpiled -- the costs of the
Board, including travel, has to be conpiled prior to
that report being prepared.

Al so, roster changes. |f any of your
i nformati on has changed on the roster, if you would
like to switch addresses fromyour home to your
of fice or vice versa, please let me know so that |
can update the agenda.

And if you haven't already done so, please
let Larry know -- wite down your tinme, preparation
time and outside tine getting ready for either the
wor k group and/or the Board neeting, and let Larry
sign off on that and give it to ne so | can submt
it for salary paynent.

DR ZIEMER Ckay. Thank you.

MR ELLIOIT: | would like to add to Cori's
list that if your enploynment status changes or
anyt hi ng on your OGE-450, you know what that thing
is; that's your declaration of conflict of interest
i ssues, we need to call for that again. So if any
enpl oynment change happens or anythi ng changes that
woul d reflect upon that form please file a new form
and call me and we need to discuss it. Thank you.

DR. ZIEMER Now tinme of the next neeting.

We had bl ocked off -- at |east according to ny
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Cctober 15 and 16 as a possi bl e date.

think we had a back-up date, also.

MR.
DR

ELLI OTT: | think we had 14, 15 and 16
ZI| EMER.  And Novenber 18th and 19t h was

al so bl ocked off.

kay, COctober 15th and 16th is basically two

mont hs from

now. W are assuming, | think, that the

dose reconstruction -- or the contractor will be up

and runni ng
master |ist

reconstructi

by then. W have sone itens on our
to address. W have perhaps sone dose

on groups to be underway, perhaps, and

test out the systemand so on. |Is Cctober stil

good?

| had a note in nmy book that we were

t hi nki ng about neeting in Santa Fe. |[Is that still

good for y'all? Richard say oh, yeah. And do we

know | ogi st
VB.

coupl e of si

DR

VS.
basi s.

DR

VS.
on the 14th.

cally, Cori, or staff, is that --
HOVER: | actually have checked into a
tes --

ZI EMER kay, so that's --

HOVER. -- independent contracts on that

DEHART: Was there a holiday problenf

HOVER.  Yes, it was a government holiday




© 00 N oo o B~ w N P

N NN N NN R R PR R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

438

DR ZIEMER: On the 14th.

M5. MUNN.  Col unbus Day. It doesn't keep ne
fromtraveling.

DR ZIEMER Is it a mmjor problen?

MR ELLIOIT: It's not a staff issue.

DR ZIEMER Right. Then we will proceed
with those dates for Santa Fe. It appears to be
still clear on everybody's calendar. | think we'l
have plenty of itens to address at that point.

Do you anticipate, Mark, that any of the
wor ki ng groups woul d neet ahead of that or --

MR. GRIFFON:. The panel s? No, we won't have
a-- 1 mean we're hoping that we -- at |east by
conference call -- start to resolve and start the
procur ement process --

DR ZI EMER.  The procurenent process and

maybe - -
MR GRIFFON: | doubt that we'll have --
DR ZI EMER. Ckay, but you can work --
MR, GRIFFON. Right, right.
DR ZIEMER Ckay. Any other comments on
that? Then we'll proceed with that schedul e,

devel op the --
UNI DENTI FI ED:  And the dates are?
DR ZIEMER  The actual neeting dates would
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be the 15th and the 16th, so nmany will have to allow
the 14th for travel and the 17th for travel.

We do have on the agenda one | ast
opportunity for any other public comments. | have
not received notes that there -- oh, Bob? kay,

t hank you. Bob, please proceed.

MR TABOR Can | do that from here?

DR ZI EMER  Yes.

MR. TABOR. Bob Tabor again, for the record.
Fol ks, all's | wanted to say is one thing, and it's
not real specific upon ne -- it's not real specific
about the fine detail which you' re involved here.
It's kind of an over-arching comrent. But at one of
the neetings | pointed out that -- do not forget
that we need to do the right thing right the first
time and do the right thing right for the right

reasons. |If this stuff is not really clear and not
clean and it's not ready, | would beg you, don't do
it until it is. And if it requires extending or

what ever ki nd of process you go through to say hey,
we need nore tinme, | think that froma worker
perspective | would rather wait to have sonet hing
right than to take and rush ahead just to show
progress. You know, for whatever those words are

worth. So if you need additional tinme, you know,
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even in your public comment period, | knowit's done
many tinmes in the government stuff. They set a
date, but you find that there's a |ot of interest
out there in a particular topic matter and peopl e
will request -- we want nore tine to take in coment
on this and work through this. And I'mjust saying
| know you're doing your very best. But you know,
froma worker perspective, please, do the right
thing right, as best you can the first tine and for
the right reasons. And if you need nore tine, take
nore tine.

DR ZIEMER. Thank you, Bob. That's
basically nmeasure twi ce and cut once. R ght? For
the tailors. R ght? Thank you.

Any other itens to conme before us?

(No responses.)

DR ZIEMER  Anything for the good of the

order?
(No responses.)
DR ZIEMER If not, we're adjourned.

(Meeting adjourned at 4:50 p.m)
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